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PREDAGH TO Sito EDITION. 


In writing the sixth edition of this work, the state of 
Oklahoma has been included, making the work now cover 
five states, viz., Arkansas, Kansas, Missouri, Oklahoma and 
Texas. The subject matter has been treated, as before, by 
chapters arranged in alphabetical order. The text of the 
fifth edition has been carefully examined’ by the author. 
Parts that, by reason of our ever-changing laws, have 
become obsolete have been omitted; and changes that 
have become necessary, because of recent enactment, or 
decisions of our higher courts, have been made. Twenty- 
eight new sections have been added to the text, and the 
citation of authorities has been made much more full and _ 
complete than in any former edition. No pains have been 
spared, by author or publishers, to bring the work strictly 
up-to-date and make it, for the notary in his many and 
varied official duties, a plain, practical and safe guide. 


J. H. McMILuan. 
Comanche, Texas, June 24, 1913. 
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PREBACG ERP ORE Tint EDITION. 


In revising and rewriting this work it has been the in- 
tention of the author and publishers not only to bring the 
book down to date, but also to simplify it both in form and 
subject-matter. With this object in view the fifth edition 
has been made to apply to only four, instead of seven states 
viz., Arkansas, Kansas, Missouri and Texas, but all necessary 
matter for those four states has consequently been treated 
much more fully and comprehensively than ever before. 
The subject-matter has been treated of by chapters arranged 
in alphabetical order. 

Articles or sections of the statute law of each state bear- 
ing upon the duties of notaries, have when necessary, been 
copied in full, with references showing each article or section 
number and to which state it belongs; and when the law of 
any state varies from the general rule the variance has been 
carefully and separately set forth and explained. 

In addition to bringing the subject matter of the former 
editions down to date there has been added a chapter on the 
general duties, powers and liabilities of notaries public, a 
chapter on contracts including necessary forms, a chapter on 
conveyances including forms, and a chapter of forms for 
taking depositions including forms for caption and certificate, 
deposition envelopes, subpoenas for witnesses and all other 
forms necessary for the proper taking of depositions to be 
used in the courts of all the states and territories and in the 
federav courts. 

While the lawyer will doubtless find the book a valuable 
addition to his library, the author has not attempted to 
write a digest or brief book upon the subjects herein treated, 
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but has spared no pains in making for the nolary an up-to- 
date, plain, practical guide. With this idea before him the 
author has conformed the present edition to recent legisla- 
tion, and has carefully annotated and cited text-books and 
authorities of the different states bearing on the duties, 
powers and liability of Notaries Public, but has avoided 
citing such authorities as bear only upon complicated ques- 
tions of practice, and which, though interesting and prob- 
ably valuable to the lawyer, would be of no practical benefit 
to the notary, but might, to him, mystify and make dim and 
uncertain his official pathway. 

J. H. McMILLAN. 

Comanche, Texas. f 


ABBREVIATIONS USED IN _ RE- 
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Kirby’s Dig. Ark. Digest of the Statutes of Arkansas, by William F. 
Kirby, 1904. 
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.S. Mo. Revised Statutes of Missouri, 1909. 

. L. Okla. Revised Laws of Oklahoma, 1910. 

. S. Tex. Revised Civil Statutes of Texas, 1911. 
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.C. C. P. Tex. Revised Code of Criminal Procedure of Texas, 1911. 
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CHAPTER I. 


APPOINTMENT, POWERS, DUTIES AND LIABILITIES 
OF NOTARIES PUBLIC. 


Sec. Sec 
1. Origin and history. 10. Negligence defined. 
2. Appointment in England. 11. Liability for negligence. 
3. Appointment in the United | 12. Criminal responsibility in 
States. Arkansas. 
4. Appointment in District of | 13. Criminal ‘responsibility in 
Columbia. Kansas and Missouri. 
5. Who may be appointed. 14. Criminal responsibility in 
6. Powers and duties in gen- Oklahoma. 
eral. 15. Criminal responsibility in 
7. Character of duties—dili- Texas. 
gence required. 16. De facto notaries. 
8. Acting in ministerial capa- | 17. Acts of de facto notaries. 
city. 18. Deputies and clerks. 
9. Integrity, diligence and skill 
defined. 


Sec. 1.—Origin and history.— 

The notary public, or notary, is an official known in 
nearly all civilized countries. The office is of ancient origin.} 
In Rome, during the republic, it existed, the title being 
tabelliones forenses, or personae publicae; and there are records 
of the appointment of notaries by the Frankish kings and 
the Popes as early as the ninth century.?, They were chiefly 
employed in drawing up legal documents; as scribes or 


1. Gharst v. St. Louis Transit Co., 115 Mo. App. 403, 91 S. W. 


453. 
2. Teutonia Loan Co. v. Turrell, 19 Ind. App. 852; 65 Am. Rep. 


49, 
(1) 
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scriveners they took minutes and made short drafts of writ- 
ings, either of a public or private nature. In modern times 
their more characteristic duty is to attest the genuineness of 
any deeds or writings, in order to render the same available 
as evidence of the facts therein contained. Such office ex- 
isted in England before the conquest, and in this country 
from its earliest colonial days it is frequently referred to in 
history. The office was known in Shakespeare’s time, for we 
find in the ‘‘Merchant of Venice,” ‘‘go with me to the notary 
and seal me there your single bond.’”’ It has been said that a 
notary public is an officer known to the law of nations, hence 
certificates and records of his official acts are received as evi- 
dence in all the courts of the world. He is certainly recog- 
nized by the law merchant, and his acts are to some extent 
indispensable to its efficiency, as in protesting foreign bills 
for non-acceptance or non-payment. 

At a very early period in England, notaries were em- 
ployed to attest or authenticate instruments of more than 
ordinary importance and solemnity. An instance of this is 
mentioned in the Parliamentary Rolls of the ninth year of the 
reign of Henry V where two notaries attested an instrument 
of importance relating to the affairs of Lucie, Countess of 
Kent. The office has come down to us from ancient times 
changed only as the necessities of commerce and public con- 
venience have demanded.* 


Sec. 2.—Appointment of notaries in England.— 

Emperor Charlemagne, in 803 A. D., required his 
deputies to nominate notaries, and in 805 A. D. required 
Bishops, Abbots and Counts to each have a notary and 
invested their acts with public authority. Later the King 
only appointed notaries, but by degrees the Pope assumed 
the right to appoint to all faculties; and as a notary was 


3. Sonfield v. Thompson, 42 Ark. 46, 48 Am. Rep. 49; Tete’s 
Succession, 7 La. Ann. 95. 

4. Burk’s Office and Practice of a Notary, sec. 6. Colquohon’s 
Roman Law, sec. 86. Am. and Eng. Ency of Law, title, ‘‘“Notary.” 
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included in such he assumed the right to appoint notaries. 
He was deprived of this right in England by statute of 
Henry VIII. Notaries are now appointed by the ‘‘Court 
of Faculties.” There is a rule that in order to practice as a 
notary in London or within ten miles thereof a person must 
have served for seven years under a qualified notary in actual 
practice, and at a greater distance he must produce a certi- 
ficate of clerkship of five years to a notary, or an attorney 
and notary.® 


Sec. 3.—Appointment in the United States.— 

In most of the states notaries public are appointed by 
the governor, sometimes with and sometimes without the 
advice and consent of the senate. In some of the states the 
applicant must produce a certificate from the Circuit or Dis- 
trict Judge, that he is a man of good moral character and 
qualified to fill the office. In some of the states, clerks of 
the court, justice of the peace, mayors and recorders are 
ex officio notaries public. In all the states except Connecti- 
cut, New Hampshire, New Jersey, New York, North Caro- 
lina, South Carolina, Vermont and West Virginia, notaries 
are required to execute an official bond varying in amount 
from five hundred to five thousand dollars, conditioned for 
the faithful performance of their duties as notaries public, 
which bond must be approved by proper authority and may 
be sued upon by any person injured by the failure, neglect 
or inability of the notary in discharging his duties, in like 
manner as suits upon other official bonds. 

Ex officio notaries, except in the states above mentioned, 
are required to execute notarial bonds, in addition to their 
official bonds, in like amounts and under the same conditions 
as notaries by appointment. 

A notary who is lawfully such by virtue of his holding 
some other office has as full power within the states as one by 
direct appointment; Willson v. Simpson, 68 Tex. 306; but ex 


5. Eads v. Bishop of Oxford, Vaugh. 23; Brooke on Office and 
Practice of Notaries, sec. 9. Proffatt on Notaries, secs. 5, 11. 
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officio notaries public, being unknown to tne civil law and the 
law merchant, their acts are not generally recognized in 
foreign countries. 

See PROTEST. 

Sec. 4.—Appointment in the District of Columbia.—Powers 
and duties under United States laws.— 

The president of the United States has power to appoint 
such number of notaries for the District of Columbia as he 
deems necessary for the business interests of the district; 
they are appointed for five years, but are removable at dis- 
cretion; they have the same powers, under the laws of the 
United States, as notaries appointed by the governors of the 
different states. By act of congress August 15, 1876, it was 
provided that notaries public of the several states and ter- 
ritories and the District of Columbia be and they are hereby 
authorized to take depositions and do all other acts in rela- 
tion to taking testimony to be used in the courts of the 
United States, and to take acknowledgments and affidavits 
in the same manner and with the same effect as commissioners 
of the United States Circuit Courts may now lawfully do. It 
is also provided by statute, in all cases in which justices of the 
peace are authorized to take acknowledgments or affidavits, 
that the same may be taken by or made before any duly 
appointed notary public, and when certified to under the 
hand and official seal of such notary they shall have the 
same force and effect as if taken or made before such justice 
of the peace. 


Sec. 5.—Who may be appointed.— 

To be eligible to the office of notary public a person 
must be a citizen of the state in which he is to act, and when 
appointed for a certain county must be a resident of the 
county for which he is appointed. It has been held that an 
alien, duly appointed and qualified, is a defacto officer.® 


6. An alien is not qualified to hold the office of notary public, but 
having been duly appointed and commissioned, and given bond, his acts 
as such officer are valid. Wilson v. Kimmel, 109 Mo. 260, 19S. W. 24. 
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In some states a certain length of residence is required. 
Generally it is not necessary that the person applying should 
be twenty-one years of age if he be of sufficient maturity and 
have intelligence and business experience enough to be 
qualified to act.’ The principal question that has arisen 
in this connection is whether women may be appointed and 
qualified as notaries. In Alabama and Missouri it is pro- 
vided by statute that women are eligible to the office; in the 
latter state females must be eighteen and males twenty-one 
years of age before they can qualify. Women are appointed 
and act as notaries public in the State of Texas. There is 
no statute law in regard to the matter, and the courts of the 
state have never been called on to pass upoa the validity of 
their acts. In some of the states it has been held that women 
are not eligible to the office, but usually these decisions have 
been rendered under some particular statute or provision of 
a state constitution. Where there are no statutory or con- 
stitutional provisions tending to limit the qualifications for 
holding such offices to men only, it has generally been held 
that women may be appointed to the office and perform its 
duties the same as men, and will be governed by the same 
rules in regard to incapacity, negligence and official miscon- 
duct. The Supreme Court of Massachusetts has held that 


7. MINORS:—At common law a minor may be a notary. 
United States v. Bixby, 9 Fed. 78, 10 Biss. 523; People v. Dean, 3 Wend. 
(N. Y.) 438. A notary must be a citizen of the state and reside in the 
county for which he is appointed. Am. and Eng. Ency. of Law, Vol. 16, 
p. 754. In Maryland and Pennsylvania the applicant must have been 
a citizen of the state for two years prior to his appointment. Profatt 
on Notaries, sec. 13. 

8. WOMEN MAY BE APPOINTED NOTARIES:—In Con- 
necticut upon the application of a woman for license to practice as an 
attorney and counselor at law, under a statute providing that the court 
may grant license to practice as attorneys and counselors at law to such 
persons as shall show themselves qualified under the rules of the su- 
preme court, etc., it was objected that the statute did not authorize 
the licensing of women, that under the common law of England there 
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women are not eligible to such office under the common 
law.” 


Sec. 6.—Powers and duties in general.— 

Notaries public have power to take acknowledgments 
and affidavits, administer oaths, to certify to the truth of 
certain acts or writings, to protest bills and notes, and to take 
depositions to be used in the federal courts and in the courts 
of most of the states. In some of the states notaries may 


was no such thing known as women lawyers, and that the statute in 
using the word persons meant men only. The court held that the word 
persons included both men and women and that the license should be 
granted. In Re Hall, 50 Conn. 131; 47 Am. Rep. 626. The common 
law of England allowed women to fill any office of an administrative 
character, the duties of which were such that a woman could perform 
them. 115 Mass. 602. 

Ministerial offices may be granted to women. Chitty’s Preroga- 
tives of the Crown, sec. 84. 

The performance of the duties of a notary are ministerial, and such 
office may be filled by women. National Bank v. Conway, 1 Hughes 
(U. S.) 37. See, also, Lynch v. Livingston, 6 N. Y. 422. 

8a. Womenare not eligible to the office of notary under the common 
law, 165 Mass. 599, 43 N. E. 927, 32 L. R. A. 350. See, also, State v. 
Davidson, 92 Tenn. 531, 22 S. W. 203, 20 L. R. A. 311. 

9. Authority to take acknowledgments is statutory. Wilson v. 
Kimmel, 109 Mo. 260, 19S. W. 24; Berdsey v. Rogers, (Tex. Civ. App.) 
26S. W. 841. So is authority to take affidavits, Teutonia Loan Co. v. 
Turrell, 19 Ind. App. 469, 49 N. E. 852, 65 Am. Rep. 419. 

The common law, law merchant and civil law, recognize the author- 
ity of a notary public to protest bills and notes. Nichols v. Webb, 8 
Wheat. (U. S.) 326, 5 L. Ed. 628. 

Authority to take deposition is statutory. Most of the states 
authorize notaries both within and without the state to take deposi- 
_ tions. and the courts will admit a deposition taken in another state, 
before a notary, without proof of his authority to take such deposition 
under the laws of his own state. Midland Steel Co. v. Citizens Nat. 
Bank, 34 Ind. App. 107, 72 N. E. 290; Exparte Mallinkrodt, 20 Mo. 
493. 

The supreme court of Montana has held that a notary of another 
state has no authority to take a deposition to be used in the courts of 
Montana. McCormick v. Largey, 1 Mont. 158. 
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act as justices of the peace and have a certain judicial juris- 
diction.1° Their duties are usually ministerial, though some 
of the ordinary duties of the notary are at least quasi judicial, 
as, for instance, in taking the acknowledgment of a stranger 
he acts in a judicial capacity in determining whether or not 
such person is as a matter of fact the person he represents 
himself to be; and in taking the acknowledgment of a mar- 
ried woman he acts in a judicial capacity in explaining the 
nature and legal effect of the instrument, and in determining 
whether or not she signs the same willingly. In taking depo- 
sitions he acts in a judicial capacity in determining whether 
or not the witness is privileged from answering certain ques- 
tions." f 
Sec. 7.—Character of duties, diligence required, liability.— 
All duties required of notaries are of an official char- 
acter and the same diligence in the administration of the 
powers of the office is required by substantially the same rules 
of responsibility that govern in other official transactions. 
When a notary acting in a judicial capacity honestly makes 
a mistake, he can not be held liable in damages. In punish- 
ing witnesses for disobeying subpoenas, or refusing to 
answer questions, or in ruling as to whether or not a witness 
is privileged from answering certain questions, the notary 
is acting in a judicial capacity, and if he acts in good faith 


10. Notaries who are ex officio justices of the peace are judicial 
officers and have criminal jurisdiction prescribed by statute. Douglas 
v. State, 117 Ala. 185, 23 So. 142; Carroll v. State, 58 Ala. 396. They 
perform some of the duties of judicial officers in Louisiana. Stork v. 
American Surety Co., 119 La. 713, 33 So. 742; Schmitt v. Drouet, 42 
La. Ann. 1064, 8 So. 396, 21 Am. St. Rep. 408. 

11. Taking deposition is a judicial act. Swink v. Anthony. 
96 Mo. App. 420, 70 S. W. 272; Gharst v. St. Louis Transit Co., 115 
Mo. App. 403, 91 S. W. 453; Stimeman v. Smith, 100 Fed. 600. It has 
been held in Kansas that the taking of a deposition is not a judicial 
act. In re Huron, 58 Kan. 152, 42 P. 574, 62 A. S. R. 614, 36 L. R. 


A. 822. 
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in the disinterested exercise of his functions and within the 
limit of his power and jurisdiction, he can not be held liable 
for mistakes, either personally or on his official bond;” but 
otherwise if he exceeds his power or jurisdiction, or acts 
willfully and maliciously or with fraudulent intent. 


Sec. 8.—Acting in ministerial capacity.— 

In ministerial acts, however, such as certifying to affi- 
davits, acknowledgments and protests, and to the authenti- 
city of records and writings, the notary is required to use 
integrity, diligence and skill; and, he and the sureties on his 
official bond are liable to parties who employ him, or who are 
directly interested in his official acts, for injuries occurring 
to them from his dishonesty, negligence or unskillfulness.™ 


If he certifies that he performed an act, within the 
pur-view of his official duties, which he did not perform, the 


12. NOTARY ACTING IN JUDICIAL CAPACITY :—In the 
case of Commonwealth v. Haines, 97 Pa. St. 228, 39 Am. Rep. 805, 
in an action brought against a notary public for falsifying an acknowl- 
edgment, it was held that the notary acting in his judicial capacity 
would be presumed to have acted on proper information, and the bur- 
den was upon the plaintiff to prove a willful dereliction of duty. See, 
also, Henderson v. Smith, 26 W. Va. 829, 53 Am. Rep. 139; Scotten 
v. Fegen, 62 Iowa, 236, 17 N. W. 491. 


13. He will be liable in damages if he acts fraudulently or mali- 
ciously. McCutchen v. Windsor, 55 Mo. 149; Dritt v. Snodgrass, 66 
Mo. 286; Yates v. Lansing, 5 Johns 282; Jenkins v. Waldron, 11 Johns 
113; Wheeler v. Patterson, 1 N. H. 88; Curtiss v. Colbey, 39 Mich. 456. 


14. A notary, by accepting the office and entering upon the dis- 
charge of its duties, holds himself out to the world as a person compe- 
tent to perform the business of his office and thereby contracts with 
those who employ him that he will perform his duties, as such officer, 
with integrity, diligence and skill. Fogarty v. Finley, 10 Cal. 239, 
70 Am. Dec. 714. 


The condition of a notary’s bond that he will well and faithfully 
perform his duties, undertakes both his good faith and his competency. 
Weintz v. Kramer, 44 La. Ann. 35, 10 So. 416. See, also, Bank of 
Mobile v. Marston, 7 Ala. 108; Bowling v. Arthur, 34 Miss. 41. 
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parties injured thereby may look to his bond for redress;15 
or if he certifies to the acknowledgment of a deed or mort- 
gage, and the grantor named therein did not in fact execute 
the instrument and the title or security thereby fails, he and 
his sureties will be liable to the grantee in damages;!® or 
if he certifies to his personal knowledge of the grantor and 
such grantor in fact be a stranger, with whom the officer 
is not acquainted, he does so at his peril. It has been held 
that, in such cases, it is the notary’s duty to call witnesses 
to identify the party and that his failure to do so is gross 
negligence.!7 

If he fails to protest a bill or note left with him, for that 
purpose, and the endorsers or sureties are thereby discharged, 
he is liable to the payee or holder or any party thereto who is 
injured by such neglect.1® 


15. Sureties are liable for notary certifying to the acknowl- 
edgment of a mortgage he knew to be forged. Rochereau v. Jones, 
29 La. Ann. 82. So, if he certifies to an acknowledgment, when the 
parties executing it did not in fact appear before him. People v. Col- 
ley, 39 Mich. 456. See, also, People v. Bartels, 138 Ill. 322, 27 N. 
E. 1091. 

16. People v. Colbey, 39 Mich. 456; Bales v. Commonwealth, 
29 Ky. Law Rep. 908, 96 S. W. 802. 

17. A notary who certifies that he is personally acquainted with 
the grantor, when he is not, is liable in damages if the grantor is an 
imposter. If he is not personally acquainted with the grantor, he 
should call in witnesses to identify him. State v. Meyer, 2 Mo. 
App. 413. 

18. Giving notice of dishonor is a notary’s duty, for neglect of 
which he is liable in an action on his bond. Williams v. Parks, 63 
Neb. 747, 89.N. W. 395; Bowling v. Arthur, 34 Miss. 41. He must 
present a foreign bill in person. Donegan v. Wood, 49 Ala. 242, 20 
Am. Rep. 275, but if the notary goes to the office of the acceptor during 
business hours and finds such office closed, he is not bound to make 
further search. Sulzbacher v. Charleston Bank, 86 Tenn. 201, 6 S. 
W. 129, 6 A. S. R. 828. Where the statute only authorizes the notary 
to protest instruments and does not provide any fee for giving notice, 
he is not bound to give notice when protesting notes or inland bills. 
Swayes v. Britton, 17 Kan. 625. 
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In some jurisdictions, it has been held to be an official 
duty of a notary to explain to illiterate persons conveyances 
and contracts drawn by him to which they are parties, and, 
if he undertakes such explanation, it is certainly his duty 
to give a true and correct explanation.° 

In order to render a notary and his sureties liable, the 
plaintiff must show that the act or negligence of the notary 
is the proximate cause of his injury.2? And, it seems, that 
he must also show that he was directly interested in the 
subject matter about which the notary acted or was called 
on to act. 


Sec. 9.—Integrity, diligence and skill defined.— 

It has been seen, in the preceding section, that the 
notary, in performing his official duties, is required to act 
with integrity and to use diligence and skill; that he may 
better understand his duties the following definitions of these 
terms are here given. Integrity, though given by lexico- 
graphers as a synonym of honesty, means more than hon- 
esty: it means freedom from bias as well as fidelity or hon- 


19. If a notary prepares a conveyance, at the request of the 
grantee, and the grantor is illiterate, it is his duty to explain to such 
grantor the legal effect of such conveyance. Tete’s Succession, 7 
La. Ann. 95. See, also, Ayotte v. Boucher, 9 Can. Sup. Ct. 460. 

20. A notary falsely certified that certain persons appeared before 
him and swore that they were soldiers and were entitled to additional 
homestead rights. The plaintiff, relying on such certificates, bought 
said pretended rights. Held, that the notary and his sureties were not 
liable, that the proximate cause of the injury was the failure of the pre- 
tended right and not the certificate, that the affidavits were merely 
preliminary to the allowance of the right by the federal government. 
Smith v. McGinnis, 75 Ark. 472, 89 S. W. 91; Coffin v. Bruton, 78 Ark. 
162, 95 S. W. 462; Dwire v. Woulfe, 40 La. Ann. 46, 3 So. 360; Warren 
Bank v. Parker, 8 Gray (Mass.), 221. 

21. The plaintiff must show that he was directly affected by the 
notary’s act. State v. Plass, 58 Mo. App. 148. 

A second assignee, of a leasehold, cannot recover for fraudulent 
certificate of assignment to his assignor. Ware v. Brown, 29 Fed. 170. 
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esty of purpose.” Diligence means ‘Application to business 
of any kind, constant and painstaking effort to accomplish 
what is undertaken.” 7 Another definition is, ‘“The degree 
of care and attention which the law exacts from a person in 
a particular situation or given relation to another person.”’ 24 
Skill is defined as, ‘‘The art of doing a thing as it ought to be 
done.’’?5 And another definition is, ‘‘The familiar knowl- 
edge of any art or science, united with readiness and dexterity 
in execution or performance, or in the application of the art 
or science to practical purposes.”’ 26 


Sec. 10.—Negligence defined.+— 

There are many definitions of the term negligence, vary- 
ing with the circumstances of different cdses wherein the 
term is defined. Some are short and incomplete; others 
more full and complete, two or three of which are herein 
given. Mr. Cooley in his work on ‘Torts’ defines negli- 
gence to be, ‘‘The failure to observe, for the protection of 
the interests of another person, that degree of care, pre- 
caution and vigilence which the circumstances justly de- 
mand, whereby such other person suffers injury.’ ?7 The 
United States Supreme Court has defined it to be, ‘“The 
failure to do what a reasonable and prudent person would 


22. Webster’s Unabridged Dict. The meaning of the word 
integrity should not be restricted to what is generally understood by the 
word honesty, although they are generally given by lexicographers as 
synonyms. Root v. Davis, 10 Mont. 228, 25 P. 125. Integrity means 
soundness of moral principal. It is used as a synonym for probity, 
honesty and uprightness in business relations with others. In re 
Gordon, 142 Cal. 125. 

23. Bouvier’s Law Dict; Cyc. Vol. 14. p. 289. Dikgence implies 
that we shall do those things we ought to do, and leave undone those 
things we ought not todo. Grant v. Mosley, 29 Ala. 302. 

24. Bouvier’s Law. Dict. 

25. Bouvier’s Law. Dict. 

26. Cyc., vol. 36, p. 463. Akrige v. Noble, 114 Ga. 949, 41 
Se Bs 

27. Cooley on Torts, Sec. 630. 
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ordinarily ‘have done under the circumstances of the situa- 
tion, or the doing, under the existing circumstances, what 
such a person would not have done.’’*® The supreme 
court of Kentucky has said, ‘‘Negligence, generally speak- 
ing, is merely an omission to perform a duty, and is not an 
affirmative wrongful act.’’?% The supreme court of Mis- 
souri has said, ‘‘Negligence is the failure to use that care 
which an ordinarily careful and prudent person would exer- 
cize under the same or similar circumstances.’ °° The 
same definition has been given by the supreme court of 
Montana.*! One of the courts of civil appeals of Texas has 
said, ‘‘Actionable negligence is an omission to use that 
degree of care, diligence and skill, which it is one’s legal 
duty to use for another’s protection, which omission, by a 
natural and continuous sequence, causes unintended dam- 
age to such other.” 


Sec. 11.—Liability for negligence.— 

Notaries are liable, on their official bonds, to those who 
employ them or for whom they act, for loss or damage, 
caused by negligence in the performance of their official 
duties.*3 The failure of a notary to make a proper certi- 
ficate to an acknowledgment taken by him, is such negli- 
gence as will render him liable, on his bond, to a grantee, in 
the instrument, who is injured thereby.*4 So the failure 


28. Baltimore R. R. Co. v. Jones, 95 U. S. 439, 24 L. Ed. 406. 

29. Schulte v. Louisville & N. R. R. Co., 128 Ky. 627, 108 
S. W. 941. . 

30. Felver v. Central Electric Ry. Co., 216 Mo. 195, 115 S. W. 
980. 

31. Birsch v. Citizen’s Electric Co., 36 Mont. 574, 93 P. 940. 

32. Pullman Co. v. Cavanass, (T. C. A.), 115 S. W. 980. 

33. Schmitt v. Drouet, 42 La. Ann. 1064, 8 So. 396, 21 A. S. R. 
408; Fogarty v. Findley, 10 Cal. 239, 70 Am. Dec. 714. 

34. CERTIFICATE MUST BE IN PROPER FORM AND 
MUST STATE THE FACTS:—A notary public, who in taking an 
acknowledgment fails to certify that the grantor or person acknowl- 
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to, properly and promptly, protest a note, delivered to him 
for that purpose, will render a notary liable, on his bond, to 
the holder, for any loss or damage caused by such failure ;3?* 
but, in order to hold a notary liable on his bond, there must 
be an injury and the negligence of the notary, acting in his 
official capacity, must be the proximate cause of the injury.3°- 
And a notary cannot be held liable when he acts under the 


edging the instrument is known to him, is liable in damages to the 
grantee who is injured thereby; and it is no excuse that an attorney par- 
tially filled the blank certificate. If the notary read it over he was 
bound to know of the omission, and if he did not read it he is equally 
guilty of negligence. Fogarty v. Findley, 10 Cal. 239; 70 Am. Dec. 714. 

35. A notary public is a public officer and is liable to the holder of 
negotiable paper, that has been intrusted to him for protest, for any 
failure or negligence in the discharge of his official duty. Britton v. 
Niccols, 14 Otto (U. S.) 757, 26 L. Ed. 917. 

The holder of a bill or note is justifiable in giving full credence to a 
notary’s certificate of demand and notice, and may look to the notary to 
repair any injury, resulting from its falsity. Bank of Mobile v. Mars- 
ton, 7 Ala. 108; Boling v. Aurther, 34 Miss. 41; Bellemire v. Bank of 
Umer Vilesm (ban elise 

When the law requires that protests be recorded, a notary is guilty 
of negligence in failing to make a proper record of his act. Hyde v. 
Planters Bank, 17 La. 560, 36 Am. Dec. 731. 


36. If the holder of a bill sustains no loss by a defective protest 
he has no right of action on the notary’s bond. Franklin v. Smith, 
21 Wend. (N. Y.) 624. Unless substantial damage is shown, nominal 
damage only can be recovered. State v. Thompson, 81 Mo. App 
549; State v. Plass, 58 Mo. App. 148. 

A, representing himself to be B, acknowledged a forged instru- 
ment and borrowed money on it. Held, that the forgery and not the 
acknowledgment was the proximate cause of the injury, and the notary 
was not liable. Oakland Savings Bank v. Murfey, 68 Cal. 455. See, 
also, Coffin v. Bruton, 78 Ark. 162, 95 S. W. 462, 75 Ark. 472, 89 S. 
W. 91. 

The negligence complained of must be with reference to some offi- 
cial act. Schmitt v. Drouett, 42 La. Ann. 1064, 8 So. 396, 21 A. S. 
R. 408. In Michigan, it has been held that the notary’s certificate 
stating that the grantor was known, when in fact he was not known, 
was the proximate cause of the injury. People v. Butler, 74 Mich. 643. 
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instruction of a party and the injury or loss occurs by reason 
of a wrong instruction or misdirection by such party.%’ 
The weight of authority holds that in order to recover dam- 
age the injured party must, after he discovers the notary’s 
negligence, use ordinary diligence to protect himself 
from loss.*® 


Sec. 12.—Criminal responsibility in Arkansas.— 

The statutes of Arkansas provide that, if a notary 
certifies falsely to an acknowledgment he shall be guilty of 
forgery. And if he charge, demand or receive fees greater 
than allowed by statute, or shall demand or receive fees for 
services he has not performed, he shall forfeit to the party 
injured or against whom such fees are charged the amount 
of fees illegally charged and five dollars for each item ille- 
gally demanded, charged or received. He is also required 
to state in every certificate the date his commission expires 
and the failure to do so is a misdemeanor punishable by fine 
not exceeding five dollars.?® 


Sec. 13.—In Kansas and Missouri.— 

If a notary exacts illegal fees, or is guilty of willful and 
malicious oppression, partiality, misconduct or abuse of 
authority, he is guilty of a misdemeanor, punishable by fine 


37. When a notary is instructed by the holder to protest a note 
on the wrong day, and the liability of the endorser is thereby lost, he 
cannot be held liable for the damage. He is not presumed to be a law- 
yer who might reverse or revise the instruction of his employer, and 
cannot be held negligent in following his employer’s instructions. 
Emmerling v. Graham, 14 La. Ann. 390; Franklin v. Smith, 21 Wend. 
(N. Y.) 624; Commercial Bank of Kentucky v. Varnum, 49 N. Y. 269. 

38. A notary is not liable for negligence in giving a defective 
notice of protest when the holder can but will not, after discovering 
such defect, use other means to fix the liability of the endorser. Frank- 
lin v. Smith, 21 Wend. (N. Y.) 624. See, also, State v. Thompson, 81 
Mo. App. 549. Holder should not be required to redeem a prior 
mortgage. Curtiss v. Colby, 39 Mich. 456. 

39. Kirby’s Dig. Ark. secs. 1724, 1888, 5747. 
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and imprisonment, and forfeits his office. If he makes a 
false acknowledgment he is declared guilty of forgery in the 
second degree. The Kansas statutes provide that ‘‘if any 
notary shall neglect or refuse to attach to his official signa- 
ture the date of expiration of his commission as provided in 
section one of this act, he shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined in any sum 
not exceeding one hundred dollars.” 3° 


Sec. 14.—In Oklahoma.— 

The statutes of Oklahoma provide, ‘‘That no notary 
public shall be allowed to charge any discharged soldier or 
seaman, or widow, orphan, or legal representative thereof, 
any fee for administering any oath or the giying of any cer- 
tificate for the procuring of any pension, bounty or back 
pay, nor for administering of any oath or oaths, and giving 
the certificate required upon any voucher for collection of 
periodical dues from the pension agent, or for any ser- 
vices rendered in perfecting any voucher.’ Charging a fee 
for any of the services above named is made a misdemeanor, 
the penalty assessed being a fine of not less than ten nor 
more than twenty-five dollars.. Notaries are required to 
add to their official signatures, the date of the expiration of 
their commissions, and failure to do so is a misdemeanor. ?°® 


Sec. 15.—In Texas.— 

The Texas statutes provide that if a notary shall give a 
false certificate of acknowledgment or proof, or a false cer- 
tificate to a deposition, or with fraudulent intent place his 
signature or seal to an affidavit drawn with blanks in a ma- 
terial part, he shall be punished by imprisonment in the 
penitentiary not less than two nor more than five years. 
And that if he willfully fails or neglects to keep the record of 


39. G.S. Kan. secs. 2609, 3686, 5458; R. S. Mo. secs. 4641, 10712, 
10736. 
AQ eR le Oklansec:.. 3222: 
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acknowledgments required by law to be kept by him, he shall 
be punished by fine in a sum not less than one hundred and 
not more than five hundred dollars. It is also provided that 
“if any officer authorized by law to demand or receive fees 
of office . . .. shall willfully demand or receive higher 
fees than are allowed by law, he shall be punished by fine 
not less than twenty-five nor more than one hundred dollars 
for each offense.”’ # 


Sec. 16.—De facto notaries.— 

A notary de facto, is one who has the reputation of being 
such officer and who acts under color of appointment or title 
to the office, but whose appointment is irregular or title to 
the office not good in point of law.” It has been held that 
one whose commission is defective is a de facto notary.* 
Also a woman, duly commissioned and acting though under 
the laws of the state she be ineligible to the office.44 And 
so an alien, duly appointed and commissioned.*® It has 
also been held that one who acts in good faith, after the 
vacation of his office or the expiration of his term, is a 
de facto officer though the authorities seem to be conflicting 
on this question.*® One official act, several months after the 
expiration of his commission, does not make the party act- 


Al Cr oamhex-cantseL OO: 

42. Bouvier’s Law Dict., title, Officer De Facto. 

43. Hamilton v. Pitcher, 53 Mo. 334. 

44. Voudom v. Meugedoht, 41 Neb. 525, 59 N. W. 800; Chata- 
nooga etc. Bank v. Smith, (Tenn. Ch. App.) 47 S. W. 1102; Stokes 
v. Acklen (Tenn. Ch.), 46 S. W. 316. 

45. Wilson v. Kimmel, 109 Mo. 260, 19S. W. 24. 

46. The act of a notary who, in good faith, attests an instrument 
after the expiration of his term is the act of a de facto officer. Smith v. 
Meador, 74 Ga. 416, 58 Am. Rep. 438; Bryan v. Walton, 14 Ga. 185; 
United States v. Rayburn, 6 Pet. 352, 8 L. Ed. 424; United States v. 
Ins. Co., 22 Wall. 99, 22 L. Ed. 816. In Texas it has been held that a 
notary who, by accepting another office, had vacated his office as 
notary public, had no authority to take a deposition, and a deposition 
so taken was properly suppressed. Biencourt v. Parker, 27 Tex. 558. 
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ing a de facto officer ;*7 neither can a mere usurper become an 
officer de facto.*8 


Sec. 17.—Acts of de facto notaries.— 

An official act done by one who is a notary public de 
facto though not de jure, can not be collaterally attacked; thus 
when a person is commissioned, though his appointment was 
irregular, his acts until his commission is canceled will stand 
against collateral attack. When a notary in good faith does 
some act after his commission has expired, the act will stand 
until a direct proceeding be brought to set it aside. The 
principle upon which this doctrine rests is the impossibility 
of one always knowing when an officer’s commission expires 
or his term of office ceases.49 When a party is in reputed 
authority as a notary public, third persons wanting his ser- 
vices as such, are not bound to ascertain the regularity of his 
appointment or when his commission expires. It is well 
established that when an individual has been and is acting 
notoriously as a notary public or other officer, it is prima 
facie evidence of the official character which he assumes, 
and his commission or appointment need not be produced. 
The doctrine may be somewhat modified in those states 


47. The act of one whose commission had expired and who for 
several months had not acted nor held himself out as a notary, is not 
the act of a notary de facto. Sandlin v. Dowdell, 143 Ala. 518, 39 So. 
219 tughs ve Wong, 119) N. ©..52, 25S. Hs 743; Bemier v. Becker, 
SiOhionSte (2. 

48. Hughs v. Long, 119 N. C. 52, 58S. E. 743. 


49. When the appointing power has made an appointment, al- 
though the person appointed has not the qualifications required by 
law, the appointment is not therefore void. The person appointed is 
a de facto officer and his acts, in the discharge of the duties of such office, 
are valid and binding. This is true of the highest and lowest officers 
“from governor to constable.’ So far as the public is concerned, their 
acts are valid and cannot be collatterally impeached. Wilson v. Kim- 
mel, 109 Mo. 260, 19 S. W. 24; State v. Dierbenger, 90 Mo. 369, 2 S. 
W. 286; Hamlin v. Kassafer, 15 Ore. 456, 15 Pac. 778. 

N. M. 2 
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where the statutes require that the certificate of the notary 
shall show the date of the expiration of his commission.®® 


Sec. 18.—Deputies and clerks.— 

In this country, a notary cannot transact official busi- 
ness through a deputy or clerk unless authorized to do so 
by statute; nor can he act in partnership with another 
notary in official transactions. * 


50. It is settled by a current of authority, almost unbroken, for 
over five hundred years, that if a person is in possession of an office 
under color of right, though ineligible, he is an officer de facto so far 
as third persons are concerned. Stokes v. Acklen, (Tenn. Ch.), 46 
S. W. 316; Weatherford v. State, 31 Tex. Cr. 536, 21 S. W. 251, 37 A. 
S. I, BHR : 

The act of a notary who, in good faith, attests an instrument after 
his commission has expired, cannot be collaterally attacked. Smith v. 
Meador, 74 Ga. 416; United States v. Rayburn, 6 Pet. 352, 8 L. Ed. 
424; United States v. Ins. Co., 22 Wall. 99, 22 L. Ed. 816. 

51. In the absence of statutory authority, the duties of a notary 
must be performed by himself and not by a clerk or deputy. Ocean 
Nat. Bank v. Williams, 102 Mass. 141; Ellis v. Commercial Bank, 7 
How. (Miss.) 294, 40 Am. Dec. 63. The presentation of a bill must be 
made by the notary who protests it. Chenowith v. Chamberlain, 6 
B. Mon. (Ky.) 60, 43 Am. Dec. 145; Carter v. Union Bank, 7 Humph. 
(Tenn.) 548, 46 Am. Dec. 89; Adams v. Wright, 14 Wis. 408. 

52. The protest of a bill of exchange must be made by the notary 
who presents the bill and cannot be made by another, though he also 
|\be a notary. Miltenberger v. Spauldin, 33 Mo. 421. Notaries can- 
not act as partners. Commercial Bank v. Barksdale, 36 Mo. 563. 

By statute, notaries in New Orleans have been authorized to 
appoint deputies or clerks. Buckley v. Seymore, 30 La. Ann. 1341. 
It is a custom in New York City for bills and notes to be presented by 
clerks or deputies. Commercial Bank y. Varnum, 49 N. Y. 269. 
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CHAPTERS LY. 


APPOINTMENT, POWERS AND DUTIES OF NOTA- 
RIES PUBLIC UNDER THE STATUTES OF AR- 
KANSAS, KANSAS, MISSOURI, OKLAHOMA AND 
TEXAS. 


Sec: Sec. 
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public in Arkansas, Kan- homa. 
sas, Missouri, Oklahoma | 27. Notarial record in Texas. 
and Texas. 28. Notarial acts as evidence. 
20. Oath and bond. 29. Admissibility, how affected. 
21. Notarial seals. 30. Effect of such evidence. 
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23. Notarial records in Arkan- statutes. 
sas. 32. Power to administer oaths 
24. Notarial records in Kansas. recognized by the United 
25. Notarial records in Mis- States, etc. 
souri. 33. Extent of other powers. 


Sec. 19.—Appointment of Notaries Public in Arkansas, 

Kansas, Missouri, Oklahoma and Texas.— 

In ARKANSAS, KANSAS, MissouRI and OKLAHOMA the 
governor may appoint a convenient number of notaries pub- 
lic for each county and incorporated city. They must be 
citizens of the state and reside in the city or county for 
which they are appointed. 

In Kansas, if appointed in an. incorporated town or 
city on the line between two counties, they are authorized 
to act in each county; provided they file the oath and bond 
required of notaries in each county. In all of said states 
notaries hold their offices for a term of four years after 
appointment. Kirby’s Dig. Ark. Sec. 5743; G. S. Kan. 
(1909) sec. 5453; R. S. Mo. sec. 10177; R. L. Okla. sec. 4240. 

The statutes of Arkansas and Kansas are silent in 
regard to age and sex of persons who may be appointed to 
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this office. In Missouri females over the age of eighteen 
years may be appointed notaries public. Males must be 
twenty-one years old. (R.S. Mo. sec. 10177.) 


In Texas.—The governor may, by and with the advice 
and consent of the senate, appoint a convenient number of 
notaries public for each county. The appointments are 
made during the regular sessions of the legislature and must 
be approved by the senate.1. The term is for two years, and 
all commissions except those of ex officio notaries expire on 
the first day of June after each regular biennial session of the 
legislature. There is no provision in regard to age or sex of 
persons eligible to this office. Females have been and are 
now acting as notaries in this state and so far their acts 
have not been questioned. 


Under the constitution and laws of Texas all justices 
of the peace are ex officio notaries public, their commissions 
issue when they are elected and qualified, and expire at the 
expiration of their terms of office. They are required to 
give bond the same as other notaries. (Sayles’ Civ. Stat. 
arts. 1563; 3503.) 


Sec. 20.—Oath and bond.— 

In each of the states, notaries are required to take the 
oath of office prescribed by the laws of the state, and to file 
a bond with two or more good and sufficient sureties, payable 
to the governor of the state, conditioned for the faithful 
performance of the duties of his office? In Arkansas, 
Kansas, Oklahoma and Texas the bonds must be in the sum 
of one thousand dollars. In Missouri the bond must be in 


1. In Texas, an appointment and commission by the governor with- 
out the advice and consent of the senate is a nullity. Brown v. S., 14 
Tex. 478. 

2. The condition of the bond, “for the faithful performance of 
the duties of his office,’’ includes every act which a notary is required 
or authorized to do by virtue of his office. Fogarty v. Findley, 10 Cal. 
237; 70 Am. Dec. 714. 
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the sum of two thousand dollars, and in counties of more 
than one hundred thousand inhabitants, the bond must be 
in the sum of five thousand dollars. In Arkansas the bond 
must be approved by the clerk of the circuit court and filed 
with the recorder of deeds. In Kansas the bond must be 
approved by, and filed with, the district clerk of the county. 
In Missouri the bond shall be approved by, and filed with, 
the county clerk, except in St. Louis, where the bond must 
be approved by the clerk of the circuit court. In Okla- 
homa and Texas the bond shall be approved by, and filed 
with, the county clerk of the county for which such notary 
is: appointed. (Kirby's Dig. Ark, sec, 5/53; G. S. Kan. 
sec. 5454; R. S. Mo. sec. 10181; R. L. Okla.gec. 4241; R.S. 
Tex. art. 6003.) 


Sec. 21.—Notarial Seals.— 

The ARKANSAS statutes require the seal of the notary 
public to bear the devices presented by the great seal of 
state, surrounded by the words, ‘‘Notary Public, County 
of , Ark.” A notary may use his private seal until he 
can provide himself with the official seal above prescribed. 
(Kirby’s Dig. Ark. sec. 5751.) 

In Kansas.—The seal is required to contain only the 
notary’s name and place of residence. He must authenti- 
cate all official acts with his seal. (G. S. Kan. sec. 5457.) 

In Missourt.—The statutes require a seal on which shall 
be inscribed the name, the words ‘‘Notary Public,’ and the 
name of the. counzy, or -city, and state for which he is ap- 
pointed. .The-seai may: not: be changed during the term of 
office. (R. S. Mo., sec. 10186, 2} 

-Tnv OKLAHOMA. —The notary’s seal shall contain his 
name ‘and; place of residence, and. he shall authenticate all 
official acts therewith.: He is. required to file with the 
secretary of state bis official signature and an impression of 
his seal. (R. L. Okla., secs. 4241, 4244.) 

In Texas.—The seal of the notary shall have engraved 
in the center a star of five points, with the words, ‘Notary 
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Public, County of , Texas,” around the margin. (R.S. 
Tex., art. 6006.) 

While the statutes of each of the states, for which this 
work is written, requires notaries to provide seals to be 
used in the authentication of their official acts, it is not 
required that sealing wax be used, as under the old common 
law;? but an impress of the seal on wax, attached to the 
instrument, is sufficient.4 The seal must be a notarial 
seal. The use of some other seal, though used through mis- 
take, is insufficient. Courts take judicial knowledge of the 


seals of notaries. ® 


Sec. 22.—The jurat.— 

The notaries jurat is his official signature, including the 
impress upon the instrument of his official seal.7. The stat- 
utes of Arkansas, Kansas, Missouri and Oklahoma require 
notaries in all cases to add to their official signature the 
date of the expiration of their commissions;® and, except 


3. The impress of the seal upon paper without wax is sufficient. 
Myers v. Russell, 52 Mo. 26. 

4. The impress of the seal upon wax, attached to the instrument, 
is sufficient. Stooksberry v. Sloan, (Tex.), 21S. W. 694. 

5. McKeller v. Peck, 39 Tex. 381. 

6. Brown v. Gilpin, 120 Mo. App. 130. 

7. When the notary’s seal is attached or imprinted on the instru- 
ment, it is not necessary that the jurat state that it is given under seal. 
City etc. v. Railway, 77 Mo. 180; Dale v. Wright, 57 Mo. 110. When 
the instrument does not show the i impress | of the seal, or if it is so dim 
that it cannot be determined whetherat, was 4 prdper éeal;-and the jurat 
does not state that it was given; ides official ‘seal; it is. insufficient. 
Stookesberry v. Swan, (Tex.), 2f S. W. 694. 

SO acknowledgment or other act of a notary shall be keld in- 
valid by reason of the failure of such notary to designate 4 in, his jurat 
the date of the expiration of as commission. (Kirky's’ Dig. Ark. 
sec. 5746.) 

The failure of the rs to  dertitnd fi Ao of his term of 
office or to his place of residence does not affect the validity of an 
acknowledgment. Kansas City & N. E. Ry. Co. v. Kansas City & 
Ne Wiktya Comsl29eMiom G2 aol Samiierd ole 
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Missouri, make his failure to do so a misdemeanor. The 
penalty for such neglect is, in Arkansas, a fine not to exceed 
five dollars; in Kansas, a fine not to exceed one hundred 
dollars; and in Oklahoma a fine not to exceed fifty dollars. 
(Kirby’s Dig. Ark., sec. 5747; G. S. Kan., sec. 5457; R. L. 
Okla., sec. 4244.) 


Sec. 23.—Notarial records in Arkansas.— 

In ARKANSAS.—‘‘Each notary shall keep a fair record of 
all his official acts in a book to be kept by him for that pur- 
pose, and, when required, shall give a certified copy of any 
record in his office to any person applying therefor, on the 
payment of fees thereon.” 

“Tf any notary die, resign or remove from the county, or 
be removed from office, his record book and all his public 
papers shall be delivered to the county clerk to be delivered 
to his successor.’’ ° 


Sec. 24.—In Kansas.— 

“In case of protest for banks or banking corporations, 
notaries shall keep a register thereof in a book provided for 
that purpose by the bank or banking corporation; and the 
notary shall not be required to deliver such register to his 
successor in office, but shall leave the same in the possession 
of such bank or banking corporation.”’ 

“Every notary shall keep a fair record of his official acts, 
and, if required, shall give a certified copy of any record in 
his office, upon the payment of the fee therefor.” 

“If any notary die, resign, be disqualified or remove 
from the county, his record, and official and public papers 
of his office, shall, within thirty days, be delivered to the 
clerk of the district court of the county, to be delivered to 
his successor when qualified.” 1° 


9. Kirby’s Dig. Secs. 5749-50. 
10. G. S. Kan. secs. 5460-61. 
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Sec. 25.—In Missouri.— 

“Every notary shall keep a true and perfect record of his 
official acts, except those connected with judicial proceed- 
ings, and those for whose public record the law provides, and, 
if required, shall give a certified copy of any record in his 
office, upon the payment of the fees therefor. Every notary 
shall make and keep an exact minute in a book kept by him 
for that purpose of each of his official acts, except as herein 
above provided.” 

All state officers ‘‘shall, at the expense of their respec- 
tive counties, procure a book in which a correct account of 
all fees collected by such officer, giving date, in what case, 
and name of person entitled thereto, shall be entered.” ™ 


Sec. 26.—In Oklahoma.— 

Every notary shall keep a fair record of his official 
acts, and, if required, shall give a certified copy of any 
record in his office, upon the payment of the fees therefor.” 


Sec. 27.—In Texas.— 

“Every notary public shall procure and keep a well- 
bound book, in which shall be entered the date of all instru- 
ments acknowledged before him, the date of such acknowl- 
edgment, the name of the grantor or maker, the place of his 
residence or alleged residence, whether personally known or 
introduced, and if introduced, the name and residence or 
alleged residence of the party introducing him; if the instru- 
ment be proved by a witness, the residence of such witness, 
whether such witness is personally known to him or intro- 
duced, and if introduced, the name and residence of the party 
introducing him; the name and residence of the grantee; if 
land is conveyed or charged by such instrument, the name of 
the original grantee thereof shall be kept, and the county 
wherein the land is situated. The book herein required to 


11. R.S. Mo. secs. 10179. 
122 Re Le Okla. sec. .4247- 
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. be kept, and the statements herein required to be entered, 
shall be an original public record, and the same shall be open 
to inspection by any citizen at all reasonable times; and such 
notary public shall give a certified copy of any record in his 
office to any person applying therefor, on payment of all 
fees thereon.” 

Where a notice of protest is served by a notary, ‘‘he shall 
note in his protest and notarial record on whom and when 
such notice was served; and when such notice shall be depos- 
ited in the postoffice by him, he shall specify when and where 
mailed, and to whom and where directed, and such protest 
or a copy of such notarial record, certified under the hand 
and seal of such notary public, shall be admitted in all courts 
of the state as evidence of the facts therein set forth.” 

“Whenever a notary public shall remove permanently 
from the county for which he was appointed, or an ex officio 
notary from his precinct, his office shall thereupon be deemed 
vacant. 

““Whenever any notary public shall vacate his office in 
any manner, his records, books and all public papers in his 
office shall be deposited with the clerk of the county court of 
his county.”’ !8 


Sec. 28.—Notarial Acts as Evidence.— 

All acts of a notary as such must be authenticated by his 
accompanying certificate. Such certificate when executed 
in proper form is evidence of the facts therein stated; pro- 
vided the acts certified to come within the duty of the notary 
and are such as he may properly certify to.4 The certifi- 


13. R. S. Tex. arts. 591, 6005, 6009, 6011. 

14. The certificate of a notary public is evidence of the facts 
therein stated. 1 Greenleaf on Evd. sec. 5; Hutchens v. Manington, 
6 Ves. (Eng.) 825; Browne v. Philadelphia Bank, 6 S. & R. (Pa.) 
484: Townsley v. Sumrall, 2 Pet. (U. S.) 178; Porter v. Judson, 1 Gray 
(Mass.) 175; Wright v. Barnum, 1 Esp. (Eng.) 700; Lloyd v. McGarr, 
3 Pa. 474; Schorr v. Woodlief, 23 La. 473. 

A duly certified copy of the record of a notary in another state is 
admissible to prove a sale of land. Waters v. McGraw, 16 Tex. 506; 
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cate is not evidence of extraneous matters or facts which he 
is not required to authenticate,!® but the court will presume 
that the notary performed such minor acts as are necessary 
to give effect to his certificate.'® 


Sec. 29.— Admissibility how affected.— 

The admissibility of such acts as evidence is not affected 
by the fact that the notary has no recollection of them,!’ and 
after the notary’s death his records and memoranda regularly 
kept are admissible in evidence to prove the facts therein 
stated.18 There is some conflict of authority as to whether 


Williams v. Conger, 49 Tex. 582. A notary’s certificate of protest is 
admissible and is sufficient proof of the facts therein recited. Munze- 
sheimer vn Allen, 3 Apps ©, © Tex; sec.o0: 

RECORDS:—Original acts kept by a notary in a volume for the 
year and signed by him at the end, is a sufficient signing and they are 
admissible without proof of their execution. Andrews v. Marshall, 
26 Tex. 212. 

15 EVIDENCES ONEY«OkKeSUGHEEACTSSASe LD alsa Ene 
NOTARY’S DUTY TO CERTIFY:—When a notary in protesting 
a note certifies that he notified the endorsers by addressing notices to 
them at a certain place, naming the place, it must be proved by other 
evidence that the parties resided at the place mentioned. Turner vy. 
Rogers, 8 Ind. 139, 

A notary stated in his certificate of protest that notice was given 
to the agent of the endorser; held, that the agency must be proven by 
evidence aliunde before the certificate can be received as evidence of 
notice. Drum v. Bradfute, 18 La. 680; O’Connell v. Walker, 1 Port. 
(Ala.) 267; Turner v. Rogers, 8 Ind. 139; Bradshaw v. Hedges, 10 Iowa 
402; Bell v. Lent, 24 Wend. (N. Y.) 230. 

16. When a notary’s certificate shows that he has mailed notice, 
a prepayment of postage and performance of other minor details as 
required by postoffice regulations will be presumed. Brooks v. Day, 
11 Iowa, 46; Rogers v. Jackson, 19 Wend. (N. Y.) 383. 

17. RECOLLECTION OF NOTARY:—The admissibility of 
the record of notarial acts is not affected by the fact that he has no 
recollection of such acts. Sherer v. Easton Bank, 33 Pa. 134; Span v. 
Baltzell, 1 Fla. 301; 46 Am. Dec. 346. 

18. AFTER DEATH OF NOTARY:—The written memoranda 
of a deceased notary stating the time and manner of demand and notice 
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protest and notice can*be substantiated by proving that a 
notary public made a certificate of protest which has been 
lost;?? 


Sec. 30.—Effect of such evidence.— 

A notary or his sureties can not be allowed to vary or 
deny the statements in the notary’s record or certificate.?° 
Such record or certificate is conclusive against them. As 
affecting other parties they are only prima facie and may be 
varied or contradicted by other evidence.“ The notary 


of protest are admissible in evidence to prove such facts. Bodley v. 
Scarborough, 5 How. (Miss.) 729; Barnard v. Planters Bank, 4 How. 
(Miss.) 98; Bank v. Cooper, 1 Haw. (Del.) 10. See; also, 1 Greenleaf 
on Evd., sec. 115; Austin v. Willson, 24 Vt. 630; Holms v. Smith, (Me.) 
33; Am. Dec. 650; Butler v. Wright, 2 Wend. (N. Y.) 369; Welsh v. 
Barrett, 15 Mass. 380. 

Memoranda in the margin of a notary’s record opposite the entry 
of the protest of a note ‘‘The endorser duly notified in writing,’’ was 
held admissible, the notary being dead, and it being shown that it was 
his custom to make such memoranda on his record. Bell v. Perkins, 
7 Tenn. 261, 14 Am. Dec. 745. When a notary is dead a sworn copy 
of his record of protest is admissible to prove notice. Halliday v. 
McDougal, 20 Wend. (N. Y.) 81. 

19. Notice can not be substantiated by proving that acertificate of 
protest was made and subsequently lost or destroyed. Dutchess 
County Bank v. Ibbotson, 5 Den. (N. Y.) 110. A duplicate certifi- 
cate of the protest of a bill, when the original has been lost or destroyed, 
may be admitted in evidence. Usher v. Gaither, 2 Har. & M. (Md.) 
457; Chace v. Taylor, 4 Har. & J. (Md.) 54. See, also, ‘‘Lost Papers;”’ 
Am. and Eng. Encye. 

20. The certificate of a notary is conclusive as to himself and his 
sureties. McKeller v. Peck, 39 Tex. 381; Peet v. Dougherty, 7 Rob. 
(La.) 85; Schmidt v. Drouet (La.), 8 So. 396; Wright v. Bundy, 11 
Ind. 398; Stone v. Montgomery, 35 Miss. 83; Nicholson v. Snyder, 97 
Md. 415, 55 Att. 484. 

21. As against others such certificate is only prima facie evidence. 
Rives v. Parmley, 18 Ala. 256; Union Bank v. Middlebrook, 33 Conn. 
95; McFarland v. Pico, 8 Cal. 626; Suthers v. Rogers, 10 Iowa, 231; 
McKnight v. Lewis, 5 Barb. (N. Y.) 540; Am. and Eng. Encye. L., 
vol. 16, p. 779. 
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who made the certificate may, in*actions between other 
parties, be used as a witness to explain or even to contra- 
dict his certificate or record.” 


Sec. 31.—Powers, jurisdiction and duties under the Stat- 
utes— 

The statutes of Arkansas, Kansas, Missouri, Okla- 
homa and Texas provide that notaries public shall have power 
to administer oaths and give certificates thereof under their 
hands and official seals. In Arkansas a notary may adminis- 
ter an oath anywhere in the state; to take proof of acknowl- 
edgments of all instruments of writing relating to commerce 
and navigation; and to all instruments of writing purporting 
to convey or encumber or in any manner affect any estate, 
real or personal, when such acknowledgment or proof is 
required to admit such instrument to record, and to certify 
under their hands and seals the truth of acts done by virtue 
of their office. They also have power to take depositions 
and attach the oath of any person to a petition or answer 
in any suit pending in the courts of said states. In Arkansas 
the jurisdiction of the notary in taking depositions is coex- 
tensive with the limits of the state. Castle’s Sup. sec. 5745; 
Kirby’s ‘Dig. Ark. sec. 5744; G._S. Kan. sec. 5459; R. S. 
Mo. sec. 10178; R. L. Okla. sec. 4243; Sayles’ Civ. Stats. 
art. 3511. 


Sec. 32.—Power to administer oaths recognized by the 
United States, etc.— 

Notaries public in any of the five states named may 
administer oaths and take affidavits to be used in the United 
States courts and before the heads of departments of the 
federal government. The courts of all the states now recog- 


22. A notary is a competent witness to explain or even to con- 
tradict his certificate. Craig v. Shallcross, 10 Serg & R. (Pa.) 377; 
Stewart v. Allison, 6 Serg. & R. (Pa.) 324, 9 Am. Dec. 433; Adams v. 
Wright, 14 Wis. 408. 
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nize practically all of the above enumerated powers of 
notaries. Courts generally presume, in the absence of proof 
to the contrary, that notaries of other states have the same 
powers granted them by statute as notaries of their own 
State,?* but the courts of some states do not hold to this 
presumption.?4 


Sec. 33.—Extent of other powers.— _ 

Notaries in the five states before named may take 
acknowledgments of instruments of writing, conveying, 
encumbering or affecting in any way, property situated in 
any of the states, and such acknowledgments, when the offi- 
cial character of the notary is properly authenticated, are 
recognized by most foreign countries. They may take 
depositions, either under commission or notice, to be used 
in the courts of any of the states or in the United States 
courts, except when the commission is issued to a special 
person or persons therein named; then only the persons 
named in the commission are authorized to act. In case a 
notary is named he should sign all certificates as commis- 
sioner and not in his official character, for in taking such 
deposition he is not acting as a notary public, but as a special 
commissioner or officer of the court from which the com- 
mission issued. 

Their power to protest foreign bills of exchange is an 
incident to the office and recognized in all the civilized 
countries. By statute in all the states they are authorized 
to protest inland bills and promissory notes. See ACKNOWL- 
EDGMENTS; DEPOSITIONS; PROTEST. 


23. PRESUMPTION AS TO POWERS:—In the absence of 
proof to the contrary, the court will presume that the notaries of other 
states have the same power that is granted by statute to the notaries 
of its own state. Silver v. Kansas City R. R. Co., 21 Mo. App. 5; 
Conoly v. Riley, 25 Md. 402; Pinkham v. Cockell, 77 Mich. 265. 
See, also, Keefer v. Mason, 36 IIl. 408. 

24. Chandler v. Hanna, 73 Ala. 390; Trevor v. Colgate, 181 IIl. 


129, 54 N. E. 909. 
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CHAPTER ITE 


ACKNOWLEDGMENTS. GENERAL PROVISIONS. 


Sec. DEG. 
34. Definition and object. 41. Separate examination of 
35. Nature of the act. wife. 
36. Origin and necessity. 42. Time of making acknowl- 
37. Who may make acknowl- edgments. 
edgments. 43. Certificate, requisites and 
38. Agent and attorney. time of making. 
39. Partnerships and corpora- | 44. Amendment of certificate. 
tions. 45. Defects cured by. statute. 
40. Husband and wife. 46. Liability of officer for false 


certificate. 


Sec. 34.—Definition and object.— 

An acknowledgment is the act of one, who has executed 
a written instrument, in going before a competent officer or 
court and declaring such instrument to be his act and deed.} 
The word is also applied to the certificate of the officer that 
such declaration was made.’ 

The objects of an acknowledgment are to entitle a deed 
to be recorded, and to make it competent evidence without 
further proof of its execution.® 


Sec. 35.—Nature of the act.— 
The authorities are conflicting as to whether the act of 
taking an acknowledgment is a ministerial or judicial act. 


1. Anderson’s Law Dict.; Bouvier’s Law Dict.; Strong v. U. S. 
34 Fed. Rep. 17; Doe v. Smith, 3 McLean (U. S.) 362; Fogarty v. Fin- 
lay, 10 Cal. 239. 

2. The acknowledgment of a deed includes both the act of 
acknowledging and the written evidence thereof made by the officer. 
Rogers v. Pell, 154 N. Y. 518, 49 N. E. 75. 

3. Criscoe v. Hambrick, 47 Ark. 235, 1S. W. 150; Gray v. Ulrich, 
8 Kan. 112; Black v. Graig, 58 Mo. 565. 
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This point has arisen in considering the question of territorial 
jurisdiction of the officer, his disqualification by reason of 
interest in the conveyance or relation to some of the parties 
thereto, his power to amend a defective certificate of acknowl- 
edgment, the effect of the certificate as evidence, and the 
liability of the officer to persons injured by reason of a 
defective acknowledgment. The courts of some of the states 
hold the act to be ministerial, while the courts of other states 
hold it to be a judicial act.4 There is also a distinction 
between the acknowledgments of married women and those 
of other persons, some of the courts holding the taking of the 
acknowledgment of a married woman to be a judicial act, 
and of other persons to be a ministerial act. The 

4. ACT MINISTERIAL:—Taking the voluntary acknowledg- 
ment of a person to a deed is purely a ministerial and not a judicial act 
nor in any way connected with a judicial proceeding. It may be taken 
out of the commonwealth by a notary public who is in no sense a judi- 
cial officer. Bisco v. Byrd, 15 Ark. 655; Wardlaw v. Meyer, 77 Ga. 
620; People v. Bartels, 138 Ill. 322, 27 N. E. 1091; Stevenson v. Brasher, 
90 Ky. 23, 13 S. W. 242; Horboch v. Tyrrell, 48 Nebr. 514, 67 N. W. 
485, 37 L. R. A. 434. 

It involves no compulsion or summons of any person who does not 
appear of his own accord, and rarely, if ever, requires any investigation 
of the circumstances under which the deed is executed. In case the 
grantor refuses to acknowledge, the officer can not coerce him or inquire 
into his reasons for refusing, or receive any testimony of the execution, 
except from a subscribing witness. Learned v. Riley, 14 Allen (Mass.) 
109. 

ACT JUDICIAL:—The taking of an acknowledgment is a judicial 
act and a notary is not liable for mistakes if he acts in good faith. 
Wills v. Wood, 28 Kan. 400; Com v. Haines, 97 Pa. St. 228, 39 Am. 
Rep. 805; Henderson v. Smith, 26 W. Va. 829, 53 Am. Rep. 139 

5. The doctrine that the taking of an acknowledgment is a judi- 
cial act had its origin in the consideration of acknowledgments by mar- 
ried women, where the officer is required to make the privy examina- 
tion herein referred to, and as applied to such cases the doctrine is 
sound; but an ordinary acknowledgment can not be regarded as a judi- 
cial act. Those cases holding that it is a judicial act will be found, 
upon examination, to have improperly applied the doctrine in regard 
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weight of authority seems to be that the act is ministerial, 
except the taking of the acknowledgment of married women, 
which is held to be a judicial or quasi judicial act. It takes 
the place of alienation by ‘‘fine’”’ in a court of record under 
the law of England.® 

It was enacted in England (Statute 18 Edward I, 1290) 
that if a feme covert should be a party toa fine, she should 
be examined by certain justices, and if she dissented, the fine 
was not to be levied. The officer taking an acknowledgment 
of a married woman performs the function of a justice and 
must exercise judgment and discretion in ascertaining 
whether or not she freely and willingly executes the instru- 
ment, and a deed executed by a married woman does not con- 
vey or pass title until it is acknowledged; but when properly 
acknowledged by her and certified to by a competent officer 
it has all the force and effect of a judgment of a court of 
record, and can not be attacked except for fraud or duress. 


Sec. 36.— Origin and necessity of acknowledgments.— 
The practice of acknowledging written instruments arose 
from a desire to prevent fraud and litigation in establishing 


to acknowledgments by married women where a privy examination is 
necessary. People v. Bartels, 138 Ill. 322, 27 N. E. 1091. 

6. ACT JUDICIAL IN CASE OF MARRIED WOMEN :— 
The object of the statutes requiring the separate examination of the 
wife to be taken by an officer, to be certified to by him in a particular 
form, and to be recorded in a public registry, is not only to protect her 
by making it the duty of such officer to ascertain and to certify that she 
has not executed the deed by compulsion, or in ignorance of its contents, 
but also to facilitate the conveyance of estates by married women and 
to secure and perpetuate evidence upon which transferers may rely. 
The duty of the officer involves the exercise of judgment and discre- 
tion, and is a judicial or guast judicial act. Except in cases of fraud 
his certificate, made and recorded, as the statute requires, is conclusive 
evidence of the separate examination and acknowledgment, and extrin- 
sic evidence of the manner in which the examination was conducted is 
inadmissible unless fraud is alleged. Calumet Canal Co. v. Russell, 
68 Ill. 426; Kerr v. Russell, 69 Ill. 666, 18 Am. Rep. 634; Johnson v. 
Taylor, 60 Tex. 360; Hitz v. Jenks, 123 U. S. 301, 31 L. Ed. 158. 
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title to real property, by furnishing and perpetuating proof 
of the execution of conveyances and instruments in regard 
thereto. It was unknown to the common law, but is now 
provided for and required by the statutes of all the states, 
and of most foreign countries. The acknowledgment is not 
a part of the deed itself, but is required by statute as evi- 
dence of its execution, and is necessary for the admission of 
the instrument to record.’ As between the parties, their 
privies and persons having actual notice, it is not essential 
to the validity of the deed, except in conveyances executed 
by married women in the states where a privy examination 
is required, in which case the acknowledgment is absolutely 
essential to the validity of the instrument, and the certifi- 
cate of the officer must comply with all the requirements of 
the statute or no title passes. The record of an unacknowl- 
edged deed, or a deed without proper acknowledgment, is 
not notice to third persons of the rights it confers, and is, 
therefore, not good as against creditors or subsequent pur- 
chasers for a valuable consideration without notice. 


7. Crisco v. Hambrick, 47 Ark. 235, 1 S. W. 150; Gray v. Ulrich, 
8 Kan. 112; Black v. Graig, 58 Mo. 565. 

8. An unacknowledged deed is good between the parties and pur- 
chasers, with actual notice. Gray v. Ulrich, 8 Kan. 112; Munger v. 
Baldridge, 41 Kan. 236, 21 P. 159, 13 A. S. R. 273; Taylor v. Harrison, 
47 Tex. 454; Clapp v. Engledow, 82 Tex. 290; Doe v. Smith, 3 McLean 
(U. S.) 362; New Hampshire Land Co. v. Tilton, 19 Fed. Rep. 73. 

In Sicard v. Davis, 6 Pet. (U. S.) 124, 31 L. Ed. 342, Chief Justice 
Marshall said: ‘“‘The acknowledgment or the proof which may 
authorize the admission of the deed to record, and the recording thereof, 
are the provisions which the law makes for the security of creditors and 
purchasers. They are essential to the validity of the deed as to persons 
of that description, not asto the grantor. His estate passes out of him 
and vests in the grantee so far as respects himself as entirely, if the deed 
be in writing sealed and delivered, as if it be also acknowledged or at- 
tested and proved by three subscribing witnesses and recorded in the 
proper county. 

A proper acknowledgment is essential to the validity of a convey- 
ance by a married woman, when the statute requires that she acknowl- 


N. M. 3 
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Sec. 37.—Who may make acknowledgments.— 

The person whe executes a written instrument is the 
proper one to acknowledge its execution, and a deed executed 
by two or more grantors must be acknowledged by each of 
them in order to be binding on all. A deed duly acknowl- 
edged by some of the grantors and defectively acknowledged 
by others will be binding as to those whose acknowledgments 
were legal unless otherwise expressed in the deed.!? 


edge separate and apart from her husband. Worsham v. Freeman, 34 
Ark. 55; Wood v. Terry, 33 Ark. 385; Tatum v. St. Louis, 125 Mo. 647, 
28 S. W. 1002; Baker v. Chancellor, 73 Tex. 475, 11 S. W. 503; Steph- 
ens v. Shaw, 68 Tex. 261, 4S. W. 458. 

A married woman up to the last moment, and even when ahout to 
acknowledge the instrument has a right under the statute to retract and 
repudiate it. This statute even when strictly construed affords a 
flimsy protection to the property of the wife. Callahan v. Patterson, 
4 Tex. 61. 

At common law a married woman could only convey title to her 
real estate by fine and common recovery, and a deed made by her under 
the statute is void unless the law is substantially complied with. Berry 
v. Donley, 26 Tex. 737. 

When the acknowledgment has in fact been made in accordance 
with the law, and the certificate only is defective a court of equity may 
correct the certificate. Johnson v. Taylor, 60 Tex. 360, but an incom- 
plete acknowledgment cannot be completed by merely filling out a 
proper certificate after the acknowledgment has been taken. The 
certificate must be true in every substantial requisite. Ayers v. 
Probasco, 14 Kan. 175; Cole v. Bammel, 62 Tex. 108. 


9. Hall v. Redson, 10 Mich. 21. 


10. Myer v. Campbell, 12 Mo. 603; Fleschner v. Sumpter, 12 
Ore. 161, 6 P. 506. 


The grantor named in a deed, by acknowledging the deed, ratifies 
the signature of his name to the deed, though it was signed by some 
other person without authority. McClendon v. Equitable, Mtg. 
Co., 122 Ala. 384, 25 So. 30; Chivington v. Colorado Springs Co., 9 
Colo: 597; 14, PR. 212: NW. Loan Conv. Jonasen, 11) SDs 5605 79 
N. W. 840. Unless the statute requires signature the acknowledgment 
by the grantor named in the instrument is sufficient. Newton v. Em- 
merson, 66 Tex. 142. 


§§ 38, 39.] GENERAL PROVISIONS. 35 


Sec. 38.—Agent or attorney.— 

An agent or attorney in fact may acknowledge a deed 
or other instrument that he is authorized by his principal to 
execute, but the certificate of acknowledgment must show 
the capacity in which he acts, and a deed executed by several 
attorneys in fact must be acknowledged by all of them." 
In Texas the husband cannot act as attorney in fact for the 
wife, and in that way convey her property.” 


Sec. 39.—Partnerships and corporations.— 

A deed or other instrument executed by one member of 
a firm conveying or charging partnership property should be 
acknowledged by the member executing it, but it must be 
acknowledged by him as the act of the firm’and not as his 
individual act. An acknowledgment purporting to have 
been made by a firm without showing by which member of 
the firm, is void. Where all the members of a firm join in a 
deed they must each acknowledge for himself.! 


In most of the states deeds and conveyances of real 
estate made by a corporation must be acknowledged by the 
president or presiding member, or trustee of such corpo- 
ration to be the act of the corporation.'4 


11. A deed executed by three attorneys in fact must be acknowl- 
edged by all of them, as the act of their principal. Peters v. Condren, 
2 Serg. & R. (Pa.) 80. 

A power of attorney to convey lands should be proved or acknowl- 
edged and recorded in the same manner as the conveyance itself. 
McDaniel v. Grace, 15 Ark. 465; Citizens Fire Ins. Co. v. Doll, 6 Am. 
Rep. 360; Warren v. Jones, 69 Tex. 462. 

12. A married woman can not convey her property by her hus- 
band as attorney in fact unless she join in the deed and acknowledge 
it upon separate examination. Mexia vy. Oliver, 148 U. S. 664; Came- 
ron v. Boutwell, 53 Tex. 626; Peak v. Brinson, 71 Tex. 31. 


13. McCollough Co. Land Co. v. Whitefort, 21 Tex. Civ. App. 
315, 50 S. W. 1042; Muller v. Boone, 63 Tex. 91. 

14. Bennett v. Knowls, 66 Minn. 4, 68 N. W. 111; Hopper v. 
Lovejoy, 47 N. J. Eq. 573, 21 Atl. 298, 12 L. R. A. 588, 24 A. S. R. 419. 
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Sec. 40.—Husband and wife.— 

A deed conveying the wife’s lands or the homestead 
must be acknowledged by both husband and wife or it will 
be void as to her.!® The husband can not bind the wife by 
acknowledging a deed executed by both, though as a general 
rule such a deed is valid as to him.!® If a married woman, 
after executing a deed, refuses to acknowledge it, she can 
not be compelled by a court of equity to do so, though if the 
purchase money or any part thereof has been paid, she can 
not hold the land unless she pay back the money she has 
received.!7 And it seems that when a married woman has 
executed and properly acknowledged a deed, but the officer 
taking the acknowledgment has defectively certified thereto, 
a court of equity will amend and supply the defects in the cer- 
tificate.1® 


Sec. 41.—Separate examination of wife.— 

In Arkansas and Texas and some other states it is 
provided by statute that the acknowledgment of a married 
woman shall be taken only upon her examination separate 
and apart from her husband;!® The separate examination of 
the wife was designed to protect her from the undue influence 
er coercion of her husband,?® and while the statutory re- 


15. McGeehe v. McKinzie, 43 Ark. 156; Connor v. Abbott, 35 
Ark. 465; Bagby v. Emberson, 79 Mo. 139; Hoskinson v. Adkins, 77 
Mo. 537; Harris v. Wells, 85 Tex. 312, 20S. W. 68; Hayden v. Moffett, 
74 Tex. 647, 12 5. W. 820, 15 A. S. R. 866; Stone v. Sledge (Tex. Civ. 
App.), 24 S. W. 697. 

16. Shryock y. Cannon, 39 Ark. 434; Wilson v. Albert, 89 Mo. 
Sod, ll Ss Ve 20O) 

17. Callahan v. Patterson, 4 Tex. 61, 51 Am. Dec. 712; Farmer 
Van Dantelees2 se New @anliocs 

18. Johnson v. Taylor, 60 Tex. 360. 

19. Kirby’s Dig. Ark. sec. 751, R. S. Tex. art. 6802. 

20. Donehoe v. Mills, 41 Ark. 421; McGeehe v. McKinzie, 43 
Ark. 156; Hollis v. Frankois, 5 Tex. 196; Mullins v. Weaver, 57 Tex. 5; 
Angier v. Coward, 79 Tex. 551, 15 S. W. 698; Hitz v. Jenks, 123 U. S. 
297, 31 L. Ed. 156; Sewell v. Haymaker, 127 U. S. 719; 32 L. Ed. 299. 
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quirements are not the same in all the states, the general 
provisions are that the wife must be examined privily and 
apart from her husband; the contents and legal effect of 
the deed or instrument must be fully explained to her,” and 
in Texas and some other states, the explanation must be 
made to her by the officer during her separate examination.” 
When it becomes necessary to explain the contents of the 
instrument through an interpreter, the interpreter should be 
sworn.”* It must appear that she has executed the instru- 
ment voluntarily, without fear or compulsion, and that she 
does not wish to retract it.?® 

The right or authority of a married woman to convey 
her real estate or contract with reference thereto or to relin- 
quish her dower was unknown to the common law. Such 
right or authority being derived from the statutes of the 
different states, the manner of taking and certifying acknowl- 
edgments, prescribed by such statutes, must be followed in 
all substantial particulars. 


Sec. 42.—Time of making acknowledgment.— 
In the absence of a statute designating the period within 
which acknowledgments shall be made, a deed or other instru- 


21. The wife must be examined, separate and apart from her 
husband, and the certificate must show that fact. Stilwell v. Adams, 
29 Ark. 346; Rice v. Peacock, 37 Tex. 392; Loony v. Adamson, 48 Tex. 
619; Jones v. Robbins, 74 Tex. 615, 12 S. W. 824; Williams v. Ellings- 
worth, 75 Tex. 480, 12 S. W. 746; Beck v. Soward, 76 Cal, 547; Garrett 
v. Moss, 22 Ill. 363; Elwood v. Klock, 13 Barb. (N. Y.) 50. 

22. Johnson v. Bryan, 62 Tex. 623; Stone v. Sledge (Tex.), 24 
S. W. Rep. 697; Runge v. Sabin (Tex.), 30 S. W. Rep. 568. 

23. Johnson v. Taylor, 60 Tex. 369; Norton v. Davis, 83 Tex. 36, 
18 S. W. 430; Bollinger v. Manning, 79 Cal. 7, 21 P. 375. 

24. Waltee v. Weaver, 57 Tex. 569; Herring v. White, 6 Civ. 
App. 249; DeAmaz v. Escandon, 59 Cal. 486; Spurgin v. Traub, 65 
Ill. 170. 

25. Chanvin v. Wagner, 18 Mo. 531; Williams v. Ellingsworth, 
75 Tex. 480, 12 S. W. 746; Davis v. Agnew, 67 Tex. 206, 2 S. W. 43; 
Freeman vy. Preston (Tex. Civ. App.), 29 S. W. 495. 


38 ACKNOWLEDGMENTS. [§ 43. 


ment may be acknowledged at any time after its execution,”® 
and when a deed is executed by two grantors, it is not neces- » 
sary that they both acknowledge at the same time.?? An 
acknowledgment may be taken on a legal holiday. 


Sec. 43.—The certificate, time of making and requirements. 

It has been held that a certificate of acknowledgment 
may be made long after the acknowledgment has been taken, 
but the better practice is to make the certificate immedi- 
ately after taking the acknowledgment.?* The laws of the 
different states differ as to the statements that should be 
made in the certificate, but the certificate should show that 
in taking the acknowledgment every thing had been done 
that the law requires.2® The certificate should be written 
on the deed itself, though it has been held that a certificate 
written on a separate sheet and pasted to the deed is suffi- 
cient.*° 

While the courts generally require only a substantial 
compliance with the statutes, it is better to follow strictly 


26. Hood v. Powell, 73 Ala. 171; Fisher v. Butcher, 19 Ohio, 406, 
53 Am. Dec. 436. 

27. The acknowledgment of the husband taken on one day and 
that of the wife on the next day is sufficient. Halbert v. Hendrix, 
(Tex. Civ. App.), 26 S. W. Rep. 911; Watson v. Peters, 26 
Mich. 508; Williams v. Robson, 6 Ohio St. 510. An instrument may 
be acknowledged when offered in evidence. Pitkin v. Leavitt, 13 Vt. 
379; Sheldon v. Stryher, 42 Barb. (N. Y.) 284. 

May be taken on a legal holiday. Green v. Godfrey, 44 Me. 25; 
Tracy v. Jenks, 15 Pick. (Mass.) 465; Slater v. Shock, 41 Minn. 269, 
43 N. W. 7; Lucas v. Larkin, 85 Tenn. 355, 3 S. W. 647. 

28. Hutchinson v. Kelley, 10 Ark. 178; Grant v. Oliver, 91 Cal. 
158; 27 P. 861; Hannon v. McGee, 57 Miss. 410. 

29. Moses v. Dibrell, 2 Civ. App. Tex. 457; Dom v. Best, 15 
Tex. 62; Smith v. Elliott, 39 Tex. 201; Little v. Weatherford, 63 Tex. 
638. 

30. Schramm v. Gentry, 63 Tex. 583; Winkler v. Higgins, 9 
Ohio, 599. So is a certificate written in the body of the deed instead 
of at the foot. Brownson v. Scanlan, 59 Tex. 222; Snowden v. Rush, 
69 Tex. 593. 
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the statutory form and all material facts in regard to the 
acknowledgment must be shown in the certificate.*! The 
courts are more strict in regard to the acknowledgment of 
married women in those states requiring the separate 
acknowledgment of the wife, than they are in regard to the 
acknowledgment of men and single women; and the certi- 
ficate of the acknowledgment of a married woman should 
show that every thing was done that the statute requires 
should be done:*? The certificate must show the official 
character of the officer,?* the county and state in which he is 
acting,*4 that the grantor was known or proven to him,?® 


31. Jackoway v. Gault, 20 Ark. 190, 73 Am. Dec. 494; Salmon 
v. Huff, 80 Tex. 133, 15 S. W. 1047; Wickersham ¥. Reeves, 1 Iowa, 
413; Co-operative Saving Ass’n_ v. Green, (idaho) 5i1e-P. 
770; Holt v. Metropolitan Trust Co., 11 S. D. 456, 78 N. W. 947. 

32. McGeehe v. McKinzie, 43 Ark. 156; Stillwell v. Adams, 29 
Ark. 346; Bagby v. Emberson, 79 Mo. 139; Hoskinson v. Atkins, 77 
Mo. 537; Coffee v. Hendrix, 66 Tex. 676; Smith v. Elliott, 39 Tex. 201; 
Berry v. Donley, 26 Tex. 737. 


33. Whitehead v. Foley, 28 Tex. 268; Coffee v. Hendrix, 66 Tex. 
676, 2 S. W. 47; Gulf etc. R. Co. v. Carter, 5 Tex. Civ. App. 675, 24 
S. W. 1083; Emeric v. Alverado, 90 Cal. 444, 27 P. 356; Summer v. 
Mitchell, 29 Fla. 179, 10 So. 562, 14 L. R. A. 815; 30 A. S. R. 106; 
Booth v. Cook, 20 Ill. 129; Johnson v. Haines, 2 Ohio, 55. 

34. Vance v. Schuyler, 6 Ill. 160; Patton v. Brown, Cook (Tenn.) 
126. 

A certificate of an acknowledgment, taken out of the state, that 
names the county in which it was taken but not the state, is insuff- 
cient. Hardin v. Kirk, 49 Ill. 153,95 Am. Dec. 579; Hardin v. Osborn, 
60 Ill. 93. In Missouri, it has been held that a certificate of an ac- 
knowledgment taken within the state, naming the county, but not the 
state, in which it was taken, is sufficient. Rabidoux v. Cassilegi, 10 
Mo. App. 516. When the signature of the officer shows him to be an 
officer of the county for which he was appointed it will be sufficient, 
though the caption shows or names another county. Alaxander v. 
Houghton, 86 Tex. 702, 26 S. W. 937. 

35. Calloway v. Fash, 50 Mo. 420; McKie v. Anderson, 78 Tex. 
207, 14 S. W. 576; Salmon v. Huff, 80 Tex. 133; 15 S. W. 1047; Frost 
v. Erath Cattle Co., 81 Tex. 505, 17 S. W. 52, 26 A. S. R. 831; Fogarty 
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and if not known by whom proven,*® and that he acknowl- 
edged the instrument to be his act and deed;*’ and in case 
of a married woman’s acknowledgment, the certificate must 
show that she was separately examined,?* that the contents 
and legal effect of the instrument were explained to her,*?® 
that she voluntarily signed the instrument and that she 
wished not to retract it.4° In case an interpreter is used 
to explain the instrument, the certificate should show that 


v. Findlay, 10 Cal. 239, 70 Am. Dec. 714; McMinn v. Oconnor, 27 Cal. 
238. 

A certificate that omits the word ‘‘known”’ is fatally defective. 
Wolf v. Fogarty, 6 Cal. 224, 65 Am. Dec. 509; Tully v. Davis, 30 Ill. 
103, 83 Am. Dec. 179. 

36. Kimball v. Semple, 25 Cal. 440; Ritter v. Worth, 58 N. Y. 
GO2me 

37. Stamphill v. Bullen, 121 Ala. 250, 25 So. 928; Keeling v. Hoyt, 
31 Neb. 453, 48 N. W. 66; Becker v. Anderson, 11 Neb. 493, 9 N. W. 
640; Johnson v. Irwin, 16 Wash. 652, 48 P. 345. 

38. Stillwell v. Adams, 29 Ark. 346; Russell v. Umphelt, 27 Ark. 
339; Krieger v. Croker, 118 Mo. 531, 24 S. W. 170; Rogers v. Woody, 
23 Mo. 548; Breitling v. Chester, 88 Tex. 586, 32 S. W. 527; Williams 
v. Ellingsworth, 75 Tex. 480, 12 S. W. 746; Hayden v. Moffatt, 74 
Tex. 647, 12 S. W. 820, 15 A. S. R. 866; Parker v. Chancellor, 73 Tex. 
ATS alleSw Wea 50S: 

39. Burnett v. McCluey, 78 Mo. 676; Williams v. Ellingsworth, 
75 Tex. 480, 12 S. W. 746; Hayden v. Moffatt, 74 Tex. 647, 12 S. W. 
820, 15 A. S. R. 866; Johnson v. Bryan, 62 Tex. 623; Ruleman v. Prit- 
chett, 56 Tex. 482; Hutchison v. Anisworth, 63 Cal. 286. A recital that 
the wife was, ‘‘Made acquainted with the contents of said deed,”’ is 
sufficient. Hughs v. Lane, 11 Ill. 123, 50 Am. Dec. 436. So is a reci- 
tal that the contents, ‘‘were fully made known to her.”” Lane v. Do- 
lick, 6 McLean, (U. S.), 200. 

Parol evidence is not admissible to show that the wife knew the 
contents of the instrument, when the certificate fails to state that it 
was explained to her by the officer. Norton v. Davis, 83 Tex. 32, 18 
S. W. 430; Barnett v. Barnett, 15 Serg. & R. (Pa.) 72, 16 Am. Dec. 516. 

40. Sayler v. Romanet, 52 Tex. 567; Smith v. Elliott, 39 Tex. 
208. It is not necessary that the certificate contain the very words 
of the statute. It is sufficient if it shows that it was the wife’s present 


purpose to make the conveyance. Adens v. Pardue, (Tex.) 36 S. W. 
1015. 
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fact, and also show that he was duly sworn,*! and where a 
grantor, femme covert, is deaf and dumb the certificate 
should show that fact and should show in what way the 
nature of the transaction and contents of the instrument 
were explained to her.* The certificate must be dated and 
signed by the officer, and in each of the five states for which 
this book was specially written, and most of the other states 
it must bear impress of the official seal of the officer.4? It 
is immaterial upon what part of the certificate the seal is 
impressed, but the impress is usually made at the left, oppo- 
site the signature of the officer. 


Sec. 44.—Amendment of certificate.— 

It is generally held that during his term of office, and 
before the recording of the deed or other written instrument, 
the officer can correct his certificate of acknowledgment in 
accordance with the facts,44 but he can not correct the 


41. Harrison v. Oakman, 56 Mo. 390; Walter v. Weaver, 57 
Tex. 569. 

42. A certificate of acknowledgment of a married woman’s deed, 
stating that the woman was deaf and dumb and that the nature of the 
transaction had been duly explained to her by signs, in the presence 
of the officer, by a person accustomed to converse with her in that man- 
ner, and that she had by the same means signified her assent, was 
allowed in court. In re Harper, 6 M. & G. 732, 7 Scott N. R. 431. 

43. Certificate must be dated and signed by the officer making 
it. Andrews v. Marshall, 26 Tex. 212; Clark v. Wilson, 127 Ill. 449, 
19 N. E. 860, 11 A. S. R. 143; Marston v. Bradshaw, 18 Mich. 81, 100 
Am. Dec. 852. 

Certificate must bear impress of official seal. Worsham v. Free- 
man, 34 Ark. 55; Little v. Dodge, 32 Ark. 453; Blagg v. Hunter, 15 
Ark. 246; Meskimen v. Day, 35 Kan. 46, 10 P. 114; Hammond v. Cole- 
man, 4 Mo. App. 307; Ballard v. Perry, 28 Tex. 347; McKeller v. Peck, 
39 Tex. 381; Daugherty v. Yeats, 13 Tex. Civ. App. 646, 35 S. W. 937. 

Using the seal of some other office, though it be done through mis- 
take, is not sufficient. McKeller v. Peck, 39 Tex. 381. 

44, Wannallv. Kem, 51. Mo. 150; Attleborough Bank v. Hughs, 
10 Mo. App. 7; In Miller v. Powell, 53 Mo. 250, the court intimates that 
an officer might, under certain circumstances, be compelled by man- 


42 ACKNOWLEDGMENTS. [§ 44. 


acknowledgment itself when it has in fact been defectively 
taken.4® In such cases the grantors may reappear before 
the officer and again acknowledge the instrument, or if it has 
been recorded, execute and acknowledge a new deed in lieu 
of the one so defectively acknowledged.*® When so cor- 
rected the instrument, as between the parties, relates back 
to the time of the first acknowledgment.47 The weight of 
authority seems to be that after the deed has been recorded 
the officer who took the acknowledgment can not then cor- 
rect his certificate.48 The rule is well established that after 


damus to correct a defective certificate. See, also, Westhafer v. Pat- 
terson, 120 Ind. 459, 22 N. E. 414, 16 A. S. R. 330. In Texas the court 
of civil appeals has held that after the instrument has passed out of 
the hands of the officer, he cannot amend his certificate. Stone v. 
Sledge, (Texas C. A.), 24 S. W. 697. 

But the supreme court in the same case, Stone v. Sledge, 87 Tex. 
55, 20S. W. 1068, 47 A. S. R. 65, says, ‘It is unnecessary for us to deter- 
mine whether the amended certificate . . . would have made it 
a valid conveyance. . . . But, in order to prevent any miscon- 
ception which may arise from the opinion of the court of civil appeals on 
that question we will say that, if the point were before us, we are 
inclined to think that we should be constrained to hold that the officer 
while in office, had the power to amend his certificate. See, also, Mc- 
Keiler v. Peck, 39 Tex. 381. 

45. If the acknowledgment was not properly made the certifi- 
cate cannot be corrected. Johnson v. Taylor, 60 Tex. 360; Looney v. 
Adamson, 48 Tex. 621; Carney v. Hoppel, 17 Ohio St. 39; Garth v. 
Fort, 15 Lea (Tenn.), 683. 

46. Breetling v. Chester, 88 Tex. 586, 32 S. W. 527; Halbert v. 
Hendrix, (Tex. Civ. App.), 26 S. W. 911; Halbert v. Bennett, 
(Comp. Case), 26 S. W. 913; Nelson v. Holley, 50 Ala. 3; Bradley v. 
Cole, 164 Ill. 116, 45 N. E. 438; Ludlow v. O’Neill, 29 Ohio St. 181; 
McMullin v. Feagan, 21 W. Va. 233. 

47. Vancleve v. Wilson, 73 Ala. 387; Stroud v. McDaniel, 12 
Lea (Tenn.), 617. 

48. Hodges v. Winston, 95 Ala. 514, 11 So. 200, 36 A. S. R. 241; 
Griffith v. Ventress, 91 Ala. 366, 8 So. 312, 11 L. R. A. 193, 24 A.S. R. 
918; Bours v. Zachariah, 11 Cal: 281, 70 Am. Dec. 779; Durham v. 
Stephenson, 41 Fla. 112, 25 So. 284. 

Until a certificate of acknowledgment has been recorded it is, in 
its nature, only an act in pais, and is alterable by the officer; but the 
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the expiration of his term, the officer, though he may have 
been re-elected or appointed to the same office, can not then 
correct his certificate.49 


. Equity does not aid the defective execution of statutory 
powers, and as officers derive their authority to take acknowl- 
edgments from the statute, a court of equity as such has no 
power to correct mistakes made in the certificate.®° It is 
provided by statute in Texas and several other states that 
where an acknowledgment is properly taken but defectively 
certified, the certificate may be amended by the court upon 
the application of any party interested. 


Sec. 45.—Defects cured by statute.— 

Statutes have been enacted in most of’ the states vali- 
dating defective acknowledgments and certificates of acknowl 
edgment, and making the record of defectively acknowledged 
deeds notice to subsequent purchasers. These statutes gen- 
erally have a retroactive effect, but will not cure an acknowl- 
edgment or certificate that has been adjudged defective prior 
to the passage of the act; but unless specially provided that it 
does not affect pending suits they apply to instruments in 


authority of the clerk to make and record a certificate of the acknowl- 
edgment of a deed was functus officio, as soon as the record was made. 
Elliott v. Piersoll, 1 Pet. (U. S.) 328, 26 L. Ed. 164. 


49. A new certificate of a married woman’s acknowledgment 
made by an officer four years after the original certificate, and after the 
expiration of the term of office held by him when he made the original 
certificate, although he has been re-elected and holds the same office 
at the time of making the second certificate, is invalid. Griffith v. 
Ventress, 24 Am. St. Rep. 918; Enterprise Transit Co. v. Sheedy, 49 
Am. Rep. 130. 

50. Wannell v. Kem, 51 Mo. 150; Miller v. Powell, 53 Mo. 252; 
Lindly v. Smith, 58 Ill. 250; Heaton v. Fryberger, 38 Iowa, 185. It 
has been held in Arkansas, that when an officer, duly authorized to 
take acknowledgments, makes a proper certificate but misdescribes 
himself, a court of equity will correct the mistake. Simpson v. Mont- 
gomery, 25 Ark. 365, 99 Am. Dec. 228. 
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litigation.®! It has been often claimed that these acts were 
unconstitutional, but the courts have generally held them 
constitutional on the ground that such statutes effect only 
the method of proof, and do not create or impair any obli- 
gation, but simply carry into effect the intention of the con- 
tracting parties. Such a contract as a court of equity 
would ordinarily enforce is made valid and binding in law, 
but if such acts impair vested rights or affect the rights of 
strangers to the instrument, they are to that extent void.** 
It has been held by some of the courts that such statutes 
can not cure a fatal defect in a married woman’s acknowl- 
edgment, her acknowledgment being an essential part of 
her deed. *4 


51. Reid v. Hart, 45 Ark. 41; Johnson v. Richardson, 44 Ark. 365. 

52. Noonecan have or acquire a vested right in a rule of evidence, 
hence, laws regulating rules of evidence may relate to or embrace past 
transactions. Reid v. Hart, 45 Ark. 41; Togy v. Holcomb, 64 Iowa, 
Oil, ZL INT, WG ale 

Curative acts are constitutional. Johnson v. Richardson, 44 Ark. 
365; Cupp v. Welch, 50 Ark. 294, 7 S. W. 139; Sumner v. Mitchell, 29 
Fla; 179; 10 So. 562, 14 L. R.A. 815, 30 A. S. R. 106; Newman v. Sam-= 
uels, 17 Iowa, 528. The constitution of the United States prohibits 
the legislatures of the different states from passing ex post facto laws, 
but does not prohibit them from passing retrospective laws, that are 
not ex post facto. Watson v. Mercer, 8 Pet. (U. S.) 88, 8 L. Ed. 876. 

53. McGeehe v. McKinzie, 43 Ark. 156; Gatewood v. Hart, 58 
Mo. 261; Bruton v. Seevers, 12 Iowa, 386; Gordon v. Callett, 107 
ING {Ca SOX, WP Se 18s SS. 

54. Curing acts are unconstitutional, in so far as they are in- 
tended to affect acknowledgments of married women. Alabama Ins. 
Co. v. Boykin, 38 Ala. 512; Pierce v. Patton, 7 B. Mon. (Ky.) 162, 45 
Am. Dec. 61; Grove v. Todd, 41 Md. 633, 20 Am. Rep. 76. 

Other courts have held that defective acknowledgments of mar- 
ried women may be properly cured by statute, on the theory that the 
statute gives to the instrument the effect intended by the parties. 
Johnson y. Richardson, 44 Ark. 365; Johnson v. Parker, 51 Ark. 419. 
11 S. W. 681; Wiliamson v. Lazarus, (Ark.) 49 S. W. 974; Chestnut 
v. Shane, 16 Ohio, 599, 47 Am. Dec. 387; Shrawder v. Snyder, 142 
Pa. St. 1, 21 Atl. 796; Skellinger v. Smith, 1 Wash. Terr. 369. 


§ 46.] GENERAL PROVISIONS. 45 


Sec. 46.—Liability of officer for making false certificate.— 

If a notary or other officer, from malice or through gross 
negligence, make a false certificate of acknowledgment, he 
and his sureties on his official bond will be liable to any per- 
son damaged by such willful or negligent act. It is the duty 
of the notary or other officer taking an acknowledgment to 
know the truth of all matters to which he certifies. And the 
fact that he did not know that his certificate was false is no 
excuse, unless he can show that he used ordinary diligence 
to ascertain the truth of the matters about which he certified, 
and that he had good reason to believe that they were true. ** 


The correct rule probably is that such acts will cure defective cer- 
tificates, where the acknowledgment of a married woman has in fact 
been properly taken, but defectively certified; but the statute cannot 
cure an acknowledgment of a married woman, that was not properly 
taken by the officer. Johnson v. Taylor, 60 Tex. 360; Hayden v. 
Moffatt, 74 Tex. 650, 12 S. W. 820, 15 A. S. R. 866; B. & L. Associa- 
tion v. Goforth, 94 Tex. 264, 59 S. W. 871; Downs v. Patterson, (Tex. 
Civ. App:))99.s. We. 751. 

55. A notary public in taking and certifying an acknowledgment 
failed to state in his certificate that the person making the same was 
known to him or was proved by witnesses examined by him for that pur- 
pose. The court held that he was guilty of gross and culpable negli- 
gence and was responsible on his official bond to the parties injured, 
and such neglect could not be excused from the fact that the certificate 
was a printed one and had been partially filled by grantor’s attorney. 
If the notary read the certificate before signing it, the omission must 
have been known to him; if he did not read it, he was equally negli- 
gent. Fogarty v. Findley, (Cal.) 70 Am. Dec. 714. 

By accepting the office, a notary public holds himself out to the 
world as a person competent to perform the duties of such office. 
Entering upon the discharge of its duties he contracts with those who 
employ him, that he will perform such duties with integrity, diligence 
and skill, and a person employing a notary is not required to deter- 
mine the validity or legality of his acts. Jd. 

WHEN A NOTARY CERTIFIES that the grantor or person 
acknowledging the instrument is known to him, he does so at his own 
risk. The law warns him when he does not actually, personally know 
the party to use certain precautions, the least of which is proof of the 
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\ 


identity of the party by a credible witness who does actually, person- 
ally know him. State v. Meyer, 2 Mo. App. 413. 

It is no defense that the notary believed his certificate to be true; 
his official duty is when he is not personally acquainted with the person 
making the acknowledgment, to ascertain his identity by the testi- 
mony of a credible witness. Jd. 

A notary can not be held liable unless his negligence is the proxi- 
mate cause of the injury or loss. Oakland Savings Bank v. Murfey, 68 
Cal. 455; People v. Barteils, 138 Ill. 322, 27 N. E. 1091; People v. But- 
ler, 74 Mich. 643. 
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CHAPTER IV. 


ACKNOWLEDGMENTS UNDER THE STATUTES OF 
ARKANSAS, KANSAS, MISSOURI, OKLAHOMA 
AND TEXAS. 


Sec: Sec. 

47. Instruments which should be | 52. Acknowledgment by corpo- 
acknowledged. rations. 

“48. Notaries may take acknowl- | 53. Acknowledgment by attor- 
edgments. ney in fact. 

49. Identification of persons 54. Acknowledgment by a firm. 
making acknowledgments | 55. Arkansas forms. 

50. Examination in general. 56. Kansas forms. 

51. Acknowledgment of mar- | 57. Missouri forms. 
ried women—examina- 58. Oklahoma forms. 
tion. 59, Texas forms. 


Sec. 47.—Instruments which should be acknowledged or 
proved. 

The following instruments should be acknowledged or 
proved and recorded, viz.: 

In ARKANSAS, every instrument in writing that conveys 
any real estate, or whereby real estate may be affected in law 
or equity, powers of attorney, mortgages for real or per- 
sonal estate, acceptance of dower, satisfaction by wards, 
contracts for labor, marriage contracts, and certificates of 
limited partnership.! 

In Kansas, all conveyances and instruments affecting 
real estate, including powers of attorney, mortgages, and 
acknowledgments of satisfaction thereof; also charters of 
intended corporations, limited partnership certificates, and 
assignments for the benefit of creditors, and all declarations 
or creations of trusts or powers, in relation to real estate.? 


1. Kirby’s Dig. Ark. secs. 743-750, 5163-5164, 5395, 5401-5404, 


5807. 
2. G.S. Kan. secs. 382, 1654, 1673, 5199, 5490, 5519. 
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In MissourI, every instrument in writing that conveys 
any real estate, or whereby real estate may be affected in law 
or equity, powers of attorney, or other instruments contain- 
ing a power to convey real estate as agent or attorney for the 
owner thereof, mortgages and deeds of trust of personal 
property, certificates of redemption of mortgaged property, 
bills of sale, where sales are conditional, leases in the nature 
of conditional sales, articles of agreement of manufacturing 
and business corporations and of mutual savings, fund, loan 
and building associations, statements required to be made 
and signed by persons forming a limited partnership, gifts 
of personal property, plats of additions to cities or towns, 
assignments for benefit of creditors, and marriage contracts. 

In OxLAHoMA.—AII deeds, mortgages and instruments 
affecting real estate, all conveyances by corporations must 
be acknowledged; charters for private corporations shall be 
acknowledged by the incorporators, and articles of special 
partnership by each of the partners; all requests by parents 
or guardians for marriage licenses to be issued to males under 
the age of twenty-one years and females under the age of 
eighteen years; and no deed or instrument affecting real 
estate shall be recorded until it has been duly acknowledged.4 

In TExas.—All deeds, mortgages, conveyances, deeds 
of trust, bonds for title, covenants, defeasances, powers of 
attorney or other instruments of writing concerning any 
lands and tenements or goods and chattels, or movable 
property of any description, charters of intended corpora- 
tions, limited partnership certificates, marriage contracts, 
and assignments for the benefit of creditors.® 


Sec. 48.—Notaries may take acknowledgments and proofs 
—Interest.— 

A notary may take the acknowledgment or proof of the 

execution of any instrument required to be recorded, if he is 


3. R.S. Mo. secs. 896, 2792, 2889, 8294. 
4, R. L. Okla. secs. 1169, 1188, 1226, 3885. 
5. R. S. Tex. 6824-6829, 6833, 6841. 
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disinterested. If interested as grantee, trustee, or otherwise, 
he is disqualified. ® 


Sec. 49.—Identification of persons making acknowledg- 
ments.— 

Where a party appears to make an acknowledgment, the 
first question is as to his identity. If the notary is person- 
ally acquainted with him, and knows him to be the person 
by whom the instrument appears to have been executed, that 
is sufficient, and no identification is necessary. In Kansas 
and Oklahoma, if the notary is not acquainted with him, he 
can not take his acknowledgment. In Arkansas the affi- 
davit or proof by the witness must be indorsed on the deed. 
In Texas it must be noted in the certificate. “ Kirby’s Dig. 
PAT ISCC Hy 4m Ee WLOmee hoor ik. via Okla, sec. 1179 Re 
S. Tex. art. 6802. 


In Missourt1, the notary may take the acknowledgment 
if the party produces two credible witnesses and proves by 
their testimony under oath that he is known by them to be 
the same person who appears to have executed the instru- 
ment.’ 

In ARKANSAS and TExAs, identification in like manner 
by one witness is sufficient. Each witness should be duly 
sworn or affirmed before being examined. The identification 
should be positive. 


6. A notary who acts as agent in procuring a loan but has no 
interest either in the loan or the property mortgaged, may take the 
acknowledgment to the mortgage. Penn v2 Gawin; 56) Ark. 511 
Bierer v. Fretz, 32 Kan. 329, 4 P. 284. 

A notary, who appears in the face of the instrument as agent of one 
of the parties, cannot take the acknowledgment. Brown v. Moore, 
38 Tex. 646. Sample v. Erwin, 45 Tex. 597. 

A grantee cannot, as notary, take his grantor’s acknowledgment. 
Greenlee v. Smith, 4 Kan. App. 733, 46 P. 543. 

7. When an officer assumes personal knowledge, he does so at his 
own risk. The law warns him when he has not personal knowledge of 
his own to resort to certain observances, which is sufficient in practice 

N. M. 4 
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Sec. 50.—Acknowledgments—Examination of persons 
acknowledging written instruments.— 

In ARKANSAS and Texas, the grantor should be re- 
quired to acknowledge the execution of the instrument for 
the purposes and consideration therein expressed, or therein 
mentioned and set forth. 

In Kansas, Missourrt and OKLAHOMA, he should be 
required to acknowledge the execution of the instrument 
as his free act and deed for the uses and purposes therein 
expressed, or therein set forth. Acknowledgments are 
properly taken by asking the grantor or grantors the fol- 
lowing or like questions: 

1. Is this your signature? (If the officer has not seen 
the grantor sign the instrument.) 

2. Do you acknowledge that you have executed this 
instrument (in Arkansas) for the consideration and pur- 
poses therein mentioned and set forth? (In Kansas or 
Missouri) as your free act and deed for the purposes therein 
expressed? (In Oklahoma) as your free and voluntary act 
and deed for the uses and purposes therein set forth? (In 
Texas) for the purposes and consideration therein expressed? 

Sometimes a grantor makes his mark instead of signing 

his 
his name, the name being written thus: JOHN X SMITH. 
mark 

In such case, if the party acknowledges that he made the 
mark, it is sufficient. 


Sec. 51.—Acknowledgments by married women.— 

In ARKANSAS, a married woman, in order to relinquish 
dower in her husband’s real estate, must make her voluntary 
appearance before the proper court or officer and, in the 
absence of her husband, declare that she has, of her own free 


to prevent impositions. The very lowest of these is proof by two wit- 
nesses, who are personally acquainted with the grantor. In case of 
any doubt the number of witnesses should be increased. State v. even 
2 Mo. App. 413. 
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will signed her relinquishment of dower, for the purposes 
therein contained and set forth, without compulsion or 
undue influence of her husband. In Kansas and Oklahoma, 
the right of dower has been abolished;* husband and wife 
join in conveyance of their joint estates. Married women 
have the same rights as married men to convey their sepa- 
rate estates.!° In Oklahoma, a married woman may convey 
or encumber her interest in the homestead, without being 
joined by her husband; and may convey her separate prop- 
erty without his consent.!! In Kansas, she may act as 
trustee and may, if authorized in the appointment, convey 
the trust property without being joined by her husband.” 
In Missouri, a married woman relinquishes dower by join- 
ing with her husband in the conveyance.'® No separate 
acknowledgment is required in Kansas, Missouri or Okla- 
homa; but in Missouri the certificate must show that grantors 
were husband and wife.8 

In TEXAS, a married woman executing a deed, or other 
instrument required to be acknowledged, must be examined 
privily and apart from her husband. The officer must, out 
of sight and hearing of her husband, show her the instru- 
ment to be executed, and explain fully to her its legal effect, 
and state to her the amount of the consideration for which it 
is being made. It is not sufficient to ask her if the instru- 
ment has been explained to her; the officer must explain it 
himself. 

After she has signed the instrument he must ascertain 
from her that she signed the same willingly for the purposes 
and consideration therein stated, and that she does not wish 
to retract it.¥a 


8. Kirby’s Dig. Ark. sec. 751, R. L. Okla. sec. 1143. 
ORG Saicanwsecn 20 Ole 

10" G.S: Kan- sec. 4873: 

ile IR, Ibs (clei, Gee, WS, 

i, 18, Se IM Ros eres, exer 

13. R.S. Mo. sec. 2799. 

13a. R.S. Tex. art. 6802; Johnson v. Taylor, 60 Tex. 369. 
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Sec. 52.—Acknowledgments by corporations.— 

A deed or other conveyance made by a corporation 
should be signed by its president in his official capacity and 
attested by its secretary, and should be sealed with the cor- 
porate seal; it should be acknowledged by the president. 
Sometimes such instruments are signed by the directors of 
the corporation. If signed by the directors, it should be 
acknowledged by them also.'4 

Forms for acknowledgments by corporations. 
The following form of certificate may be used in Arkansas, 
Kansas and Texas: 


THE STATE OF ——, 
Countylofe——— a 

Before me, A. B., a notary public within and for said county, on 
this day personally appeared C. D., president of the —— Company, 
a corporation of the state of ——, party to the foregoing instrument, 
personally known [or, proved, etc.] to me to be the same person whose 
name is subscribed to said instrument as president of said company, 
and duly acknowledged that, as such president, he executed said 
instrument and affixed said company’s corporate seal thereto, and that 
said company executed said instrument through and by him [iz Texas 
insert, ‘‘for the consideration and purposes therein expressed;’’ in 
Arkansas, ‘‘therein mentioned and set forth.’’] 

Given under my hand and seal of office this —— day of ——, A. D. 
NOs, , 

[SEAL.] E. F., Notary Public. 


In Arkansas and Kansas add date of expiration of term. 
In Missouri the following form is required in the ac- 
knowledgments of corporations and joint stock companies: 


STATE OF MissourI, Be 


Countys0fe =. 

On this —— day of , 19—, before me, E. F., a notary public 
in and for said county, appeared A. B., to me personally known, who, 
being by me duly sworn [or affirmed], did say that he is the president 
lor other officer or agent of the corporation, or association] of [describing 


14, Conveyance must be sealed with corporate seal. Texas C. 
C. & M. Co. v. Dublin C. & M. Co. (Tex. Civ. App), 38 S. W. 404. 
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the corporation or association] and that the seal affixed to foregoing 
instrument is the corporate seal of said corporation [or association], 
and that said instrument was signed and sealed in behalf of said 
corporation [ov association] by authority of its board of directors 
[or, trustees], and said A. B. acknowledged said instrument to be the 
free act and deed of said corporation [or association]. 

Given under my hand and seal of office the day and year above 
written. 

[SEAL.] 1B, 1%. 

Notary Public within and for said County. 
My official term expires, etc. 


In case the corporation or association has no seal, omit 
the statements in regard to seal and at the end of the cer- 
tificate state, ‘‘and that said corporation (or association), 
bas norseales f 

In Oklahoma.—Every deed or other instrument, affecting 
real estate executed by a corporation, must be acknowledged 
by the officer or person subscribing the name of the corpora- 
tion thereto, in substantially the following form: 


STATE OF OKLAHOMA, bs 


mC OUILE YS 
Before me, a ——, in and for said county and state, on this 
—— day of ——, 19—, personally appeared ——,, to me known to 


be the identical person who subscribed the name of the maker thereof 
to the foregoing instrument, as its [attorney in fact, president, or 
vice president, or mayor, as the case may be], and acknowledged to 
me that he executed the same as his free and voluntary act and deed; 
and as the free and voluntary act and deed of such corporation, for the 
uses and purposes therein set forth.*® 

[SEAL.] 1Be, a, 

Notary Public for said county and state. 
My commission expires on the—— day of ——, 19—. 


Sec. 53.—Acknowledgment by attorney in fact.— 

When a deed is executed by an attorney in fact, he 
should make the acknowledgment. It should state that 
he executed the instrument as attorney in fact of the grantor. 


15. R.S. Mo. Sec. 2799. 
16. R.L. Okla. sec. 1188. 
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In other respects the acknowledgment should be the same as 
where the grantor himself makes the acknowledgment. 

The following form may be used in Arkansas, Kansas 
and Texas, viz.: 


THE STATE OF ; 
County of 5 } ee 

Before me, A. B., a notary public within and for said county, per- 
sonally appeared C. D., who is personally known (or, proved, etc.) to 
me to be the same person whose name is subscribed to the foregoing 
instrument as attorney in fact of E. F., the party thereto, and the said 
C. D. acknowledged that he executed said instrument for E. F., as his 
attorney in fact, for the consideration and purposes therein (In Ark. 
mentioned and set forth). In Tex., expressed.) 


Given under my hand and seal of office this day of ; 
AX, JD), Qe, 
(SEAL) A. B., Notary Public. 


If the acknowledgment is taken by an Arkansas, Kan- 
sas, Missouri or Oklahoma notary, he should in all cases 
state when his term of office expires. 

The following form may be used in Missouri: 


STATE OF Missourt, | 
County of : lee 

On this day of , 19—, before me, E. F., a notary public in 
and for said county, personally appeared A. B., to me known (or if not 
personally known, who was proven, etc.) to be the identical person who 
executed the foregoing instrument in behalf of C. D., as his attorney 
thereunto appointed, and acknowledged that he executed the same as 
the free act and deed of C. D. 

(SEAL) 1B dios 

Notary public within and for said County. 
My official term expires, etc. , 


The following form is sufficient in Oklahoma: 


STATE OF OKLAHOMA, | 
ss. 

County of : J 
Before me, A. B., a notary public in and for said county and state, 
on this day personally appeared C. D., attorney in fact for E. F., 
known to me to be the identical person who executed the within and 
foregoing instrument as attorney in fact for the said E. F., and acknowl- 
edged to me that he executed the same freely and voluntarily as the 
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free and voluntary act and deed of the said E. F., for the uses and pur- 
poses therein set forth. 


Given under my hand and seal of office this day of , 19—. 
(SEAL) Ae Be 

Notary public, County, Oklahoma. 
My commission expires on the day of , 19—. 


Sec. 54.—Firm acknowledgments.— 

Each partner is required to join in firm conveyances of 
real estate, but a conveyance of personal property may be 
signed in the firm name by a single partner. Where the firm 
name is so signed, the partner signing should acknowledge 
the deed individually for the firm, and his name should be 
stated in the certificate.’ 

The following form of certificate may be used: 


THE STATE OF ; 
County of : hss, 

Before me, A. B., notary public within and for said county, on 
this day personally appeared C. D., member of the firm of E. F. & Co., 
party to the foregoing instrument, who is personally known (o7, 
proved, etc.) to me to be the person who subscribed the firm name of 
E. F. & Co. to said instrument as a party thereto, and acknowledged 
that he, as a member of said firm, executed said instrument, and that 
said firm executed the same through him for the (¢7 Kansas and Texas 
insert, “‘consideration and’’) purposes therein expressed (zm Arkansas, 
“mentioned and set forth;” in Missouri ‘‘as their free act and deed’’). 


Given under my hand and seal of office this day of ; 
A. D. 19—. 
(SEAL. ) A. B., Notary Public. 


Baldwin v. Richardson & Co., 33 Tex. 33; Sloan v. The Owens, 
Lane & Dyer Machine Co., 70 Mo. 206; Keck v. Fisher’s Adm’r, 58 
Mo. 534. 


17. A mortgage executed by both members of a firm and acknowl- 
edged by only one of them is insufficient. Sanders v. Repoon, 4 Fla. 
465; Treadwell v. Sackett, 50 Barb. (N. Y.) 440; but a mortgage 
executed by one of the parties signing the firm name to it may be 
acknowledged by the member signing it and the acknowledgment will 
be sufficient. It makes no difference whether or not the name of the 
person signing the mortgage appears in the firm name, but the certi- 
ficate should show that he is a member of the firm, and that he signed 
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Sec. 55.—Arkansas forms.— 


FORMS FOR ACKNOWLEDGMENT. 


STATE OF ARKANSAS, 
County of : a 
Before me 
a notary public within and for said county and state personally 
appeared on this day of , 19—, to me well known (or to me 
unknown, but who was proven to my satisfaction upon the oath of 
to be the identical ——————— whose name appears) as 
the party grantor in the foregoing deed and acknowledged that he 
executed the same for the consideration and purposes therein men- 
tioned and set forth. And I do so certify. 
Given under my hand this day of 19—. 
[SEAL. ] [Official Signature. ] 
My commission expires on the day of ? 
ACKNOWLEDGMENT BY HUSBAND AND WIFE OF DEED TO HOMESTEAD. 
STATE OF ARKANSAS, 


County of : 
Before me ——————, a notary public within and for the county 
and state aforesaid on this day of , 19—, personally appeared 
and ——————— his wife to me well known [or, being 


the firm name to the mortgage. Keck v. Fisher, 58 Mo. 532; Leon, 
etc. Land Co. v. Dunlap, 4 Tex. Civ. App. 315; McCoy v. Baley, 21 
Fla. 103; Citizens Nat’! Bank v. Johnson, 79 Iowa, 290; McNeal Pipe, 
etc. Co. v. Walton, 4 N. Car. 178. 

In the case of Keck v. Fisher, 58 Mo. 532, the form of the certifi- 
cate was as follows: 


Be it remembered that H. H. & Co., by C. B.,a member of the firm 
of H. H. & Co., who is personally known to me to be the person who 
subscribed the foregoing as a party thereto, appeared before me and 
acknowledged to me that he executed and delivered the same for the 
uses and purposes therein mentioned. This certificate was held suff- 
cient. Sloan v. Owens, etc. Mach Co., 70 Mo. 206; Hughes v Morris, 
110 Mo. 306, 19 S. W. 481. 


The parties undertaking to execute the deed or conveyance must 
have authority to act for the firm, either by the general scope of their 
business, or previous consent, or subsequent ratification of the other 
members of the firm; otherwise the whole instrument will be void. 
Maloye v. Conbrough, 96 Cal. 649; Shirley v. Fearne, 33 Miss. 653; 
69 Am. Dec. 375. 
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unknown, was proven to my satisfaction by the oath of to be 
the identical persons whose names appear] as the parties grantor in 
the foregoing instrument, and acknowledged to me that they had each 
executed the same for the consideration and purposes therein men- 
tioned and set forth. 
And I further certify that the said ——————_. wife of the said 
, in the absence of her said husband declared that she had 
of her own free will signed the relinquishment of dower for the pur- 
poses therein contained and set forth without compulsion or undue 
influence of her husband and I so certify. 
In testimony whereof I hereunto set my hand and affix my official 
seal on this day of , A. D. 19—. 
[SEAL. ] (Official Signature.) 
My commission expires on the day of , 19—. 


CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF pee 
ss 
County of ; 

Be it remembered, that on this day came before me, a notary pub- 
lic in and for said county and state, A. B., one of the subscribing wit- 
nesses to the foregoing [or, within] deed, to me personally well known 
[or, A. B., to me satisfactorily proved by his affidavit (or, the affidavit 
of C. D.,) indorsed upon the foregoing (or within) deed to be the same 
A. B. whose name is subscribed as a witness to said deed], who, being 
by me first duly sworn, stated that he saw E. F., the grantor in said 
deed, subscribe the same on the day of its date [ov, that E. F., the 
grantor in said deed, acknowledged in his presence, on the day of 
, A. D., 19—, that he had executed said deed for the considera- 
tion and purposes therein expressed], and that he and G. H., the other 
subscribing witness, subscribed said deed as attesting witnesses at the 
request of said grantor. : 

In testimony whereof I have hereunto set my hand and seal of 
office, on this day of , A. D. 19—. 

[SEAL. ] I. J., Notary Public. 

My official term expires, etc. 


Sec. 56.—Kansas forms.— 


STATE OF je ws 
County of ; 

Be it remembered, that on this day of , A. D. 19—, 
before me, E. F., a notary public within and for said county, came 
A. B. and C. D., his wife, who are personally known to me to be the 
same persons whose names are subscribed to the foregoing instrument 
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as parties thereto, and they duly acknowledged the execution of the 
same. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal the day and year last above written. 

[SEAL. ] E. F., Notary Public. 

My term of office expires, etc. 


If the grantor die, before acknowledgment of the deed, 
or if for any reason his attendance cannot be procured, or if, 
having appeared, he refuses to acknowledge a deed he has 
executed, proof of the due execution and delivery of the 
deed may be made by any competent testimony.!® 


ForRM FOR USE WHERE GRANTOR APPEARS AND REFUSES TO 
ACKNOWLEDGE. 


STATE OF oa) 
ss 
County of ; 

Be it remembered, that on this day of , A. D: 19—, 
before me, G. H., a notary public within and for said county, person- 
ally appeared A. B., who is personally known [or, proved, etc.] to me to 
be the identical person whose name is subscribed to the foregoing in- | 
strument as a party, and refused to acknowledge the execution of the 
same; and that thereupon personally appeared C. D. and E. F., who, 
being by me first duly sworn, testified and proved to my satisfaction 
that said A. B. had executed and delivered said instrument in their 
presence, and that they had thereupon at his request subscribed their 
names thereto as attesting witnesses. 

In testimony whereof, I have hereunto set my hand and affixed 
my notarial seal the day and year first above written. 

[SEAL. ] G. H., Notary Public. 


ForM FOR USE WHEN THE GRANTOR’S ATTENDANCE CAN NOT 
BE PROCURED. 


STATE OF KANSAS, 
County of ; } ne 

Be it remembered, that on this day of , A. D, 19—, 
before me, G. H., a notary public within and for said county, person- 
ally appeared A. B. and C. D., who, being by me first duly sworn, testi- 
fied and proved to my satisfaction that E. F., whose name is subscribed 
to the foregoing [or, within] instrument as a party, has died since exe- 
cuting the same [or state what the witness proved to be the reason why 


18. G.S. Kan. sec. 1663. 
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the grantor’s attendance could not be procured]; that said E. F. had 
executed and delivered said instrument in their presence, and that they 
had thereupon at his request subscribed their names thereto as attest- 
ing witnesses. 

In testimony, etc. 


Sec. 57.— Missouri forms.— 


STATE OF MIssourRtI, 
County of : \ re 

On this day of , 19—, before me personally appeared A. 
B. and C. D., his wife, to me known [or, proven] to be the person 
described in and who executed the foregoing instrument, and acknowl- 
edged that they executed the same as their free act and deed. 

Given under my hand and seal of office the day and year above 
written. é 

[SEAL. ] E.’F., Notary Public. 

My official term expires, etc. 


GRANTOR NOT KNOWN, BUT IDENTITY PROVED BY SUBCSRIBING 
WITNESSES. 


STATE OF MISsoURI, 
County of : } i 

Be it remembered that this day appeared before the under- 
signed a within and for said county, and also came and : 
both of whom reside in said county, state of Missouri, two witnesses, 
who having been by me first duly sworn depose and say, that the said 
is the person whose name is subscribed to the within and forego- 
ing deed (or instrument of writing) as a party thereto, and that they, 
the said witnesses, subscribed their names to such instrument as wit- 
nesses thereof, and that the said then and there acknowledged 
that he executed and delivered the same as his free act and deed for the 
uses and purpose therein contained. 

In witness whereof I have hereunto set my hand and affixed my 


official seal at my office in -—— county, Missouri, this day of 
, 19—. 
My commission as a Notary Public expires on the -—— day of 
——, 19—. 


Notary Public. 
ProoF BY SUBSCRIBING WITNESS. 


THE STATE OF Missourl, | me 


County of : 
Be it remembered that , who is personally known to the 
within and for said county, to be the same per- 


undersigned a 


60 ACKNOWLEDGMENTS. [§ 58. 


son whose name is subscribed to the within and foregoing deed (or 
instrument of writing) as a witness thereto, this day appeared before 
me; and the said having been by me duly sworn, deposes and says 
that , whose name is subscribed to said deed (or instrument of 
writing) as a party thereto, is the person who executed the said deed 
(or instrument of writing) and that he, the said subscribed his 
name to said deed (or instrument of writing) as a witness thereof. 

In witness whereof I have hereunto set my hand and affixed my 


official seal at my office in county, Missouri, this day of 
19—. 
’ 
My commission as a Notary Public expires on the day of 
—, 19—. 
’ 


Notary Public. 
Sec. 58.—Oklahoma forms.— 
The revised laws of Oklahoma set out forms for war- 
ranty deed and mortgage on real estate as follows: 


WARRANTY DEED TO REAL ESTATE. 


Know all men by these presents: That party of the first 
part, in consideration of the sum of dollars, in hand paid, the 
receipt of which is hereby acknowledged, does hereby grant, bargain, 
sell and convey unto the following described real property and 
premises, situated in County, state of Oklahoma, to-wit: (here 
describe premises) together with all the improvements thereon and 
the appurtenances thereunto belonging, and warrant the title to the 
same. To have and to hold said described premises unto said party of 
the second part, ——,, heirs and assigns forever, free, clear and dis- 
charged of and from all former grants, charges, taxes, judgments, 
mortgages and other liens and encumbrances of whatsoever nature. 

Signed and delivered this day of , 19—. 


(R. L. Okla. sec. 1184.) 


ForM OF MORTGAGE UPON REAL ESTATE. 


Know all men by these presents: That, ~ and , of the 
county of and state of Oklahoma, parties of the first part, have 
mortgaged and hereby mortgage to of the county of and state of 
, party of the second part, the following described real estate and 
premises, situated in the county of , state of Oklahoma, to wit 
(here describe premises), with all of the improvements thereon and 
appurtenances thereunto belonging, and warrant the title to the same. 
This mortgage is given to secure the principal sum of dollars, and 
interest thereon at the rate of percentum per annum, payable 
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annually, according to the terms of a certain promissory note executed 
by described as follows, towit: (here describe note)? 
Dated this the day of 19—. 
ForM FOR ACKNOWLEDGMENT. 
STATE OF OKLAHOMA, \ at 


County of 
Before me, A. B., a notary public in and for said county and 
state, on this day of , 19—, personally appeared C. D., 
known to me to be the identical person who executed the within and 
foregoing instrument, and acknowledged to me that he executed the 
same as his free and voluntary act and deed for the uses and purposes 
therein set forth. 


Given under my hand and seal of office this day of , 19—. 
ee bes 
Notary public, county, Oklahoma. 
My commission expires on the day of , 19—. 


There is no provision in the laws of Oklahoma for proof 
by a subscribing witness, or in any other manner except 
by acknowledgment. 


Sec. 59.—Texas forms.— 


STATE OF ea 
ss. 
County of : J 
Before me a notary public in and for county on 
this day personally appeared , known to me (07, proven to me os 
the oath of , who is known to me to be a credible person) to be the 
person whose name is subscribed to the foregoing instrument and 
acknowledged to me that he executed the same for the purposes and 
consideration therein expressed. 


Given under my hand and seal of office this day of : 
A. D. 19—. 
[SEAL. ] (Official Signature.) 


SEPARATE ACKNOWLEDGMENT OF WIFE. 


THE STATE OF TEXAS, 
ss 
County of : 

Before me, A. B., notary public within and for said county, on 
this day personally appeared , wife of , known to 
me [or, proved to me on the oath of ] to be the person whose 
name is subscribed to the foregoing instrument, and having been exam- 


19. R.L. Okla. sec. 4015. 
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ined by me privily and apart from her husband, and having the same 
fully explained to her, she, the said , acknowledged such 
instrument to be her act and deed, and declared that she had willingly 
signed the same for the purposes and considerations therein expressed, 
and that she did not wish to retract it. 


Given under my hand and seal of office this day of : 
A. D. 19—. 
[SEAL. ] A. B., Notary Public. 


Joint ACKNOWLEDGMENT OF HUSBAND AND WIFE. 


THE STATE OF TEXAS, 
ss 
County of : 

Before me, X. Y., notary public within and for said county, on 
this day personally appeared A. B. and C. D., his wife, known to me 
[or, proved to me on the oath of ] to be the persons whose 
names are subscribed to the foregoing instrument, and the said A. B. 
acknowledged to me that he executed the same for the purposes and 
considerations therein expressed. And the said C. D., wife of A. B., 
having been examined by me privily and apart from her husband, and 
having said instrument shown and fully explained to her, she, the said 
C. D., acknowledged such instrument to be her act and deed, and de- 
clared that she had willingly signed the same for the purposes and con- 
siderations therein expressed, and that she did not wish to retract it. 


Given under my hand and seal of office this day of : 
A. D. 19—. 
[SEAL. ] X. Y., Notary Public. 


PROOF BY SUBSCRIBING WITNESS. 


THE STATE OF TEXAS, 
County of : hss 

Before me, A. B., notary public within and for said county, on 
this day personally appeared , known to me [or, proved to me 
on the oath of ] to be the person whose name is subscribed as 
a witness to the foregoing instrument of writing, and, after being duly 
sworn by me, stated on oath that he saw , the grantor, or 
person who executed the foregoing instrument, subscribe the same [or, 
that the grantor or person who executed such instrument of writing 
acknowledged in his presence that he had executed the same for the 
purpose and consideration therein expressed], and that he had signed 
the same as a witness at the request of the grantor [or person who 
executed the same]. 

Given under my hand and seal of office this day of ——, 
A. D. 19—. g : 

(SEAL. ] A. B., Notary Public. 
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CHAT Wi Rs Vs 


ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS 


CONVEYING OR AFFECTING LANDS IN 


STATES. 


Sec. 
60. 


OTHER 


(For Depositions in Various States see Chap. X.) 


When notaries may take ac- 
knowledgments — au- 
thentication of nota- 
ries’ certificates. 

Alabama forms. 

Alaska forms. 

Arizona forms. 

California forms. 

Colorado forms. 

Connecticut forms. 

Delaware forms. 

District of Columbia forms. 

Florida forms. 

Georgia forms. 

Idaho forms. 

Illinois forms. 

Indiana forms. 

Iowa forms. 

Kentucky forms. 

Louisiana forms. 

Maine forms. 

Maryland forms. 

Massachusetts forms. 

Michigan forms. 

Minnesota forms. 


Sec. 


102. 
103. 
104. 
105. 


Mississippi forms. 
Montana forms. 
Nebraska forms. 
Nevadz forms. 

New Hampshire forms. 
New Jersey forms. 
New Mexico forms. 
New York forms. 
North Carolina forms. 
North Dakota forms. 
Ohio forms. 

Oregon forms. 
Pennsylvania forms. 
Rhode Island forms. 
South Carolina forms. 
South Dakota forms. 
Tennessee forms. 
Utah forms. 

Vermont forms. 
Virginia forms. 
Washington forms. 
West Virginia forms. 
Wisconsin forms. 
Laws of Wyoming. 


Sec. 60.—When notaries may take acknowledgment and 
proofs—When the execution of deeds by married women 
may be proved—Authentication of notaries’ certificates. 

Notaries may take acknowledgments and proof of deeds 

conveying or mortgaging land situated in any state or terri- 
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tory of the United States. The forms which should be used 
are given in the succeeding sections of this chapter. 


By reading the proper form in any particular case, the 
notary will be able to understand what his duties are. Thus, 
where the form of certificate states that the wife has been 
separately examined, a separate examination is necessary; 
the same is true as to other facts. Where a form of proof 
by a subscribing witness, or subscribing witnesses, or a party, 
is given or referred to, the instrument may be proved; other- 
wise it can not. It seems that the execution of a deed by a 
married woman can not be proved under the laws of those 
states where a separate examination is necessary. 

In most states a notary’s certificate, under seal, proves 
itself. Where a certificate as to the genuineness of the no- 
tary’s signature, etc., is necessary, a form is given or referred 
to. 

Where a certificate is made by an Arkansas, Missouri, 
Kansas or Oklahoma notary, it should state when his term 
will expire, if the date of its expiration is not designated 
in his seal. 


For the laws of Arkansas, Kansas, Missouri, Oklahoma and Texas, 
see chapter IV. 


Sec. 61—Alabama forms.— 


GENERAL FORM OF CERTIFICATE OF ACKNOWLEDGMENT, 


STATE OF : 
County of } aa 

I, A. B., a notary public in and for said county, hereby certify that 
C. D. lif his wife joins in the acknowledgment, add, and E. D., his wife], 
whose name is [o7, names are] signed to the foregoing conveyance, and 
who is [or, are] known to me, acknowledged before me on this day that, 
being informed of the contents of the above [o7, within] conveyance, he 
or, they] executed the same voluntarily on the day the same bears date. 

Given under my hand and notarial seal this day of 5 dina JD 
19—. 

[SEAL.] A. B., Notary Public. 
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CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF ; 
County of } a 

I, A. B., notary public within and for said county, hereby certify 
that C. D., a subscribing witness to the foregoing conveyance, known to 
me, appeared before me this day, and being sworn, stated that E. F., 
the grantor in the conveyance, voluntarily executed the same in his 
presence, and in the presence of the other subscribing witness, on the 
day the same bears date; that he attested the same in the presence of 
the grantor and of the other witness, and that such other witness sub- 
scribed his name as a witness in his presence. 

Given under my hand, etc. 


WIFE’S SEPARATE ACKNOWLEDGMENT TO CONVEYANCE OF HOMESTEAD. 


STATE OF ; 
County of : \ ie 

I, A. B., notary public in and for county, , hereby cer- 
tify that, on the day of , A. D., 19—, came before me the with- 
in named , known to me to be the wife of the within named ; 
who, being examined by me separate and apart from her, husband, 
touching her signature to the foregoing instrument of writing, ac- 
knowledged that she signed the same of her own free will and accord, 
and without fear, constraint or threats on the part of her husband. 

In witness whereof I hereunto set my hand and seal of office, 
on the day and year above written. 


A. B., Notary Public. 


Sec. 62.—Alaska—Form for acknowledgment.— 


County of ‘ 

This is to certify that on this day of. , 19—, before me——, 
a notary public in and for the county and state aforesaid personally 
came , to me personally known to be the individual described in 
and who executed the foregoing instrument and acknowledged to me 
that he executed the same for the purposes therein stated. 


TERRITORY OF i ke 


Witness my hand and seal of office, this day of 5 i IDE 
19—. 

My commission expires on the day of , 19—. 

(SEAL. ] (Official Signature.) 


A deed to property in Alaska, may be acknowledged 
in accordance with the forms of the state or territory where 


it is executed. 
N. M. 5 
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Sec. 63—Arizona forms.— 


CERTIFICATE OF ACKNOWLEDGMENT OF SINGLE PERSON, 


STATE OF ; 
ss. 
County of : 

Before me, A. B., a notary public in and for said county, on this 
day personally appeared C. D., known to me [or, proved to me on the 
oath of E. F.] to be the person whose name is subscribed to the fore- 
going instrument, and acknowledged to me that he executed the same 
for the purpose and consideration therein expressed. 


Given under my hand and seal of office this day of Ast OY 
19—. 
[SEAL.] A. B., Notary Public. 
CERTIFICATE OF MARRIED WOMAN CONVEYING HOMESTEAD. 
STATE OF ; an 
County of : 


Before me, A. B., a notary public within and for said county, on 
this day personally appeared E. D., wife of C. D., known to me [or, 
proved to me on oath of E. F.] to be the person whose name is sub- 
scribed to the foregoing instrument, and having been examined by 
me privily and apart from her husband, and having the same fully 
explained to her, she, the said E. D., acknowledged such instrument 
to be her act and deed, and declared that she had willingly signed 
the same for the purposes and consideration therein expressed, and 
that she did not wish to retract it. 

Given under my hand, etc. 


CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF ; 
County of 4 > 

Before me, A. B., a notary public within and for said county, on 
this day personally appeared E. F., known to me [or, proved to me on 
the oath of G. H.] to be the person whose name is subscribed as a wit- 
ness to the foregoing instrument of writing, and after being duly sworn 
by me, stated on oath that he saw C. D., the grantor or person who 
executed the foregoing instrument, subscribe the same [or, that the 
grantor or person who executed such instrument of writing acknowl- 
edged in his presence that he had executed the same for the purposes 
and consideration therein expressed], and that he had signed the same 
as a witness at the request of the grantor [or person who executed the 
same]. 

Given under my hand, etc. 
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Acknowledgment by corporation should show the 
official character of the officer executing the deed, and that 
he acknowledged it to be the act of the corporation. 


Sec. 64.—California forms.— 


CERTIFICATE OF ACKNOWLEDGMENT By A MAN OR AN UNMARRIED 


WoMAN. 
STATE OF ' 
County of : } es 
On this day of. , in the year A. D. 19—, before me, A. B., 


a notary public in and for said county, residing therein, and duly 
commissioned and sworn, personally appeared C. D., known to me [or, 
proved to me on the oath of E. F.] to be the person who is described 
in whose name is subscribed to and who executed the within instru- 
ment, and acknowledged to me that he executed the same. 

[SEAL.] A. B., Notary Public. 


CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF ; \ 
ss 
County of ; 

On this day of in the year one thousand nine hundred 
and , before me, A. B., a notary public, in and for said county, 
residing therein and duly commissioned and sworn, personally ap- 
peared known to me to be the person whose name is subscribed 
to the within instrument, as a witness thereto, who, being by me 
duly sworn, deposed and said that he resides in the county o ; 
state of that he was present and saw who was personally 
known to him to be the same person described in, whose name is 
subscribed to and who executed said instrument as a party thereto, 
sign and execute the same; and that he, the affant, then and there 
subscribed his name thereto as a witness. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at my office, in the county of state of. the day 
and year, in this certificate, above written. 


A. B., Notary Public. 
Sec. 65.— Colorado forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; \ me 
County of ; 
I, A. B., a notary public within and for the county and state afore- 
said, do hereby certify that C. D. [if wife joins, add, “and E. D., his 
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wife’’], who is [or, are] personally known to me [or, proved to me by 
the oath of E. F., a credible witness] to be the same person whose name 
[or, names] is [ov, are] subscribed to the foregoing [or, within] instru- 
ment of writing as a party [or, as parties] thereto, appeared before me 
this day in person, and acknowledged that he [she or they] signed 
sealed and delivered the same, as his free and voluntary act, the same 
for the uses and purposes therein set forth. 


Witness my hand and notarial seal, this day of 4 dk, IDE 
19—. 
[SEAL.] A. B., Notary Public. 
AUTHENTICATION TO BE ANNEXED TO THE CERTIFICATE OF 
ACKNOWLEDGMENT. 
STATE OF ——, 
ss. 
County of ; 


I, C. D., clerk of [name of court], a court of record of said county 
do hereby certify that A. B., whose name is subscribed to the foregoing 
certificate of acknowledgment [o7, proof], was at the time of taking such 
acknowledgment [or, proof] a notary public in and for said county of 
, and duly authorized to take and certify acknowledgments [or 
proofs of the execution] of deeds of land in said state, by the laws there- 
of, that I am well acquainted with his handwriting and that the signa- 
ture and seal to said certificate, purporting to be A. B.’s, are his true 
signature and seal. 


Witness my hand, etc. 


Sec. 66.—Connecticut form.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF i me 
County of : 


[Name of town], , A. D. 19—. 

Then and there before me, C. D., a notary public within and for the 
county and state aforesaid, duly commissioned and acting as such, 
personally appeared A. B. [if wife joins, add, ‘‘and C. B., his wife’’], 
signer and sealor [or, signers and sealors] of the foregoing instrument 
and [severally] acknowledged the same to be his [her or their] free act 
and deed, before me. 

Witness my hand and seal of office on this 
19—. 

[SEAL]. D. E., Notary Public. 


day of 5 dike 1D), 
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Sec. 67.—Delaware forms.— 


CERTIFICATE OF ACKNOWLEDGMENT By HUSBAND AND WIFE. 


STATE OF . 
County of 3 i 
Be it remembered, that on this day of , in the year of oue 
Lord one thousand nine hundred , personally came before thr 


subscriber, G. H., a notary public within and for said county of ; 
A. B. and C. B., his wife, parties to this indenture [orv, instrument], 
known to me personally [or, proved on the oath of E. F.] to be such, 
and severally acknowledged said indenture [o7v, instrument] to be their 
act and deed respectively, and that the said C. B., being at the same 
time privately examined by me apart from her husband, acknowledged 
that she executed the said indenture willingly, without compulsion 
or threats, or fear of her husband’s displeasure. * 

Given under my hand and notarial seal the day and year aforesaid. 

[SEAL.] G. H., Notary Public. 


Deed for a corporation should be executed by the presi- 
dent, and should state that he ‘‘acknowledged the said in- 
denture to be his act and deed, and the act and deed of the 
said company; that the signature of the said president is his 
own proper handwriting; that the seal affixed is the common 
or corporate seal of said company; and that his act of sealing, 
executing and delivering said indenture was duly authorized 
by resolution of the directors (trustees or other managers) 
of said company.” 

Deeds require one witness. 


Sec. 68.—District of Columbia forms.— 


GENERAL FORM OF CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; ss 
County of : 

I, A. B., a notary public in and for the county aforesaid in said 
state, do hereby certify that C. D., a party to a certain deed bearing 
date on the day of , A. D. 19—, and hereto annexed, personally 
appeared before me in the county aforesaid, the said C. D. being per- 
sonally well known to me [or, proved by the oath of a credible wit- 
ness before me] to be the person who executed said deed, and acknowl- 
edged the same to be his act and deed. 

Given under my hand and seal this day of , A. D. 19—. 

[SEAL.] A. B., Notary Public. 
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ForM OF CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 


STATE OF x hss 
County of ; ; 

I, A. B., a notary public in and for the county aforesaid in said 
state, do hereby certify that C. D. and E. F., his wife, parties to a cer- 
tain deed bearing date on the —day of , and hereto annexed, person- 
ally appeared before me, in the county aforesaid, the said C. D. and 
E. F. being personally known to me [or proved by the oaths of a credi- 
ble witness or credible witnesses before me] to be the persons who 
executed the said deed, and the said C. D. acknowledged the same to 
be his act and deed; and the said E. F., wife of the said C. D., being 
by me examined privily and apart from her husband, and having the 
deed aforesaid fully explained to her, acknowledged the same to be her 
act and deed, and declared that she had willingly signed, sealed and 
delivered the same, and that she wished not to retract it. 

Given under my hand, etc. 


For form of certificate of clerk which should be attached 


to the notary’s certificate of acknowledgment, see ante, sec. 
65. 


Sec. 69.—Florida forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF : 
County of } si 
I ,a notary public in and for the county of , state o ‘ 
do hereby certify that and——,his wife, to me known and known 


to me to be the persons described in and who executed the foregoing 
deed, personally appeared before me this day and severally acknowl- 
edged to me that they executed the same, and the said wife of the 
said on private examination separate and apart from her said 
husband acknowledged to me that she executed the same freely and 
voluntarily, and without any compulsion, constraint, apprehension 
or fear of or from her said husband. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this day of , A. D. 19—. 


Sec. 70.—Georgia forms.— 


SINGLE ACKNOWLEDGMENT, 


STATE OF ; 
County of : 
Before me——,, a notary public in and for county ,;per- 
sonally came——,, known to me to be the individual whose signature is 


ss. 
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affixed to the foregoing deed, who says that he executed the same for the 
purposes therein mentioned and acknowledges said instrument to be his 
true and lawful act. 


Witness my hand and seal of office, this day of-——, A D. 19—. 
[SEAL.] (Official Signature.) 


CERTIFICATE TO WIFE’S ACKNOWLEDGMENT. 


STATE OF 
ss 
County of ; 
Before me , a notary public in and for county on this 


day personally appeared , wife of , known to me to be the per- 
son whose name is subscribed to the foregoing instrument, and on pri- 
vate examination by me separate and apart from her husband, ac- 
knowledged and agreed that she of her free will and accord signed, 
sealed and delivered said conveyance for the purposes therein stated 
and with the intention thereby to renounce, give up and forever quit- 
claim her rights of dower and thirds and all other interest of, in 
and to the lands therein described. 
[SEAL.] (Official Signature.) 


There is no necessity of renunciation of dower, except 
where title to the land has been derived through the wife. 


Sec. 71.—Idaho forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR UNMARRIED WOMAN. 


STATE OF ’ \ a 
County of ha he 
On this day of , in the year of , before me, A. B., a 


notary public within and for said county of , personally appeared 
C. D., known to me [07, proved to me on the oath of E. F.] to be the 
person whose name is subscribed to the within instrument, and acknowl- 
edged to me that he executed the same. 

Given under my hand and official seal, the day and year above 


written. 


[SEAL.] ; A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT. 
STATE OF ; 
ss. 
County of ; . 
On this day of , A. D. 19—, before me A. B., a notary 


, personally appeared 


public in and for the county of , state of 
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known to me to be the person whose name issubscribed to the 
within instrument, and acknowledged to me that he executed the same. 

Given under my hand and seal of office, on the day and year in 
this certificate above written. 


A. B., Notary Public. 


ForM FOR ATTORNEY IN Fact. (Caption as above.) 


On this day of , A. D. 19—, before me,—— a notary public 
in and for the county of , state of , personally appeared ' 
known to me to be the person whose name is subscribed to the within 
instrument, as attorney in fact for , and acknowledged to me that 
he subscribed the name of thereto as principal and his own name 
as attorney in fact. 

Given under my hand and seal of office on the day and year in 
this certificate above written. 


Notary Public. 
Sec. 72.—Illinois forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ‘ hss 
County of : 

I, A. B., a notary public within and for said county, do hereby cer- 
tify that C. D. [if acknowledged by wife also, add, and E. D., his wife], 
personally known to me [o7, proved to me by the testimony on oath of 
G. H., a credible witness] to be the same person [or, persons] whose 
name [or, names is, o7, are] subscribed to the foregoing instrument 
as having executed the same, appeared before me this day in person, 
and acknowledged that he [she ov they] signed, sealed and delivered the 
said instrument as his [her or their] free and voluntary act, for the uses 
and purposes therein set forth. [Jf the deed releases or waives the right of 
homestead, add, ‘‘including the release and waiver of the right of home- 
stead.’’] 


Given under my hand and notarial seal this day of 5 JN 1D): 
19—. 
[SEAL.] A. B., Notary Public. 
CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 
STATE OF ——, 
ss 
County of ; 


Be it remembered that on this day of , A. D. 19—, before 
me, A. B., a notary public in and for said county, duly appointed and 
commissioned, personally appeared C. D., to me personally known [or, 
who has been proved to me on the oath of E. F., a credible witness] to 
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be a subscribing witness to the foregoing deed, who, after being duly 
sworn, according to law, deposeth and saith that G. H., whose name ap- 
pears subscribed to said deed, is the real person who executed the same 
as grantor and that he, the said C. D., subscribed his name as a wit- 
ness thereto in the presence and at the request of said G. H., which 
is sufficient evidence to me of the execution of said deed. 


In witness whereof I have hereunto set my hand and seal at 
this day of » AN, 1D, aS, 
[SEAL.] A. B., Notary Public. 


Sec. 73.— Indiana forms.— 


GENERAL FORM OF CERTIFICATE. 


STATE OF ; 
Ss 
County of : 


Be it remembered, that on this day of , A.D. 19—, before 
me, A. B., a notary public in and for said county, duly commissioned 
and qualified, personally appeared C. D. [if wife joins in the acknowl- 
edgment, add, ‘‘and E. D., his wife’”’], the grantor [o7, grantors], in the 
foregoing deed, and acknowledged [or, severally acknowledged] the 
execution of the same. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal, the day and year aforesaid. 


[SEAL.] A. B., Notary Public. 
CERTIFICATE OF PROOF BY SUBSCRIBING WITNESS. 
STATE OF 4 
ss 
County of ; 


Be it remembered, that on this day of , A D. 19—, before 
me, the undersigned A. B., a notary public within and for said county, 
personally appeared C. D., a subscribing witness to the execution of the 
within [o7, foregoing] deed, of lawful age, who, being by me duly sworn, 
upon his oath did depose and say that on the day of , 19—, he 
saw the within named grantor [o7, grantors], E. F. [if the grantor’s wife 
joined in the execution, add, ‘‘and G. F., his wife’’], sign, seal and de- 
liver the within [07, above] deed, as his [her or their] act and deed; that 
this deponent at the same time signed his name as a witness to the exe- 
cution of said deed, at the request and in the presence of said grantor 
[or, grantors], which grantor [or, grantors] was [or, were] at the time 
over the age of twenty-one years, and of sound mind and memory, and 
laboring under no disability so far as deponent knows. 

In witness whereof, etc. 
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ProoF BY A SUBSCRIBING WITNESS. 


County of 
Be it remembered, that on this day of , A. D. 19—, be- 
fore me, A. B., a notary public in and for said county—personally ap- 
peared , a subscribing witness to the foregoing instrument, of law- 
ful age, who being by me duly sworn, upon oath says that on the — 
day of , A. D. 19—, he saw the within named grantors and 
, his wife, sign, seal and deliver the above deed, as their act and 
deed, that he at the same time at the request and in the presence of 
said grantors, signed the same as a subscribing witness. That the said 
grantors were at the time over the age of twenty-one years and were of 
sound mind and memory and laboring under no disability so far as de- 
ponent knows. 


TATE OF 
S : hss. 


Witness my hand and seal of office this day of: , A. D. 19—, 

[SEAL.] (Official Signature.) 
Sec. 74.—Iowa forms.— 
STATE OF ; 

ss 
County of ; 

Before me, A. B., a notary public in and for county, , on 

this day of , A. D. 19—, personally appeared and 


personally known to me to be the identical persons whose names are 
affixed to the above instrument as grantors, and severally acknowledged 
the execution of the same to be his voluntary act and deed for the con- 
sideration and purposes therein expressed. 
Witness my hand and seal of office this day of , A. D. 19—, 
[SEAL.] (Official Signature.) 


Sec. 75.—Kentucky forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WomMAN. 


STATE OF 
County of Wis 

I, A. B., a notary public in and for said county, do certify that this 
instrument of writing from C. D. [or, C. D. and E. F.] was this 
day produced to me in my county by the party [o7, parties], and was 
acknowledged by him [o7, them] to be his [ov, their] act and deed. 

Given under my hand and seal of office, this day of *Ja\a 1D) 
19—. 

[SEAL.] A. B., Notary Public. 
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CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 


STATE OF ; 
County of ges 

I, A. B., a notary public in and for said county, do certify that this 
instrument of writing from C. D. and E. F., his wife, was this day pro- 
duced to me in my county by the parties [or, party], and was acknowl- 
edged by the said C. D. to be his act and deed; and the contents and 
effect of the instrument being explained to the said E. F. by me, 
separately and apart from her husband, she thereupon declared that 
she did freely and voluntarily execute and deliver the same to be her 
act and deed, and consented that the same might be recorded. 

Given under my hand, etc. 


CERTIFICATE OF PROOF BY SUBSCRIBING WITNESSES. 


# 


STATE OF ; \ 
ss 
County of : 

I, A. B., a notary public in and for said county, do certify that this 
day came before me C. D. and E. F., the subscribing witnesses to the 
foregoing deed [or other instrument] by G.H. to I. J., which witnesses 
are personally known to me to be the same whose names are so written 
as witnesses, and being solemnly sworn by me in due manner, did sev- 
erally declare on their oaths that the said G. H. did acknowledge this 
instrument to be his act and deed; that the signature thereto was made 
by him; that they knew him to be the same person who is named as the 
grantor therein;* and that they did subscribe said deed as witnesses by 
his request. 

Given under my hand, etc. 

CERTIFICATE OF PROOF BY ONE OF THE SUBSCRIBING WITNESSES. 

From * proceed: that he knew I. J., the other person whose name 
appears subscribed to said deed as a witness; and that said I. J. and he, 
the said C. D., did subscribe said deed as witnesses in the presence of 
each other at said E. F.’s request. 

Given under my hand, etc. 


Sec. 76.—Louisiana forms.— 

A conveyance of lands in Louisiana should be sub- 
scribed by the grantor in the presence of two attesting 
witnesses, over sixteen years of age, and a notary public. 
The statutes of Louisiana do not prescribe any special form 
for acknowledgment. The following is the form generally 
used in that state. 
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STATE OF : \ 
ss 
County of 

Before me the undersigned authority personally came and ap- 
peared , to me personally known, who signed the foregoing docu- 
ment before me and in the presence of the two subscribing legal wit- 
nesses, and acknowledged to me, in the presence of said witnesses, that 
he had signed the above as his free and voluntary act and deed, for 
the uses and purposes therein set forth. 


In faith whereof I have hereunto set my hand and seal of office 


this day of 19—. 


——, Notary Public. 


In other cases the acknowledgment may be according 
to the law of the state in which the deed is executed. The 
official capacity of the officer taking the acknowledgment 
should be certified to by the secretary of the state, under 
the seal of the state, or by a commissioner for Louisiana. 
The form of certificate to be attached to the notary’s may 
be substantially the same as that given ante, sec. 65. 


Sec. 77.—Maine forms.— 

The acknowledgment of a married woman is the same 
as that of an unmarried person. Where several persons 
have joined in the execution of a deed, the acknowledgment 
of one of them is sufficient. 


FORM OF CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; as 
County of 
On this day of , A. D. 19—, personally appeared before 


me, A. B., a notary public in and for said county, C. D. and E. D., his 
wife, the above named grantors, and acknowledged the ORO iets u- 
ment to be his [o7, their] free act and deed. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal, the day and year aforesaid. 

[SEAL.] A. B., Notary Public. 


If acknowledged by an agent of a corporation it should 
be: “the free act and deed of the said (corporation by name’’) 
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Sec. 78.—Maryland form.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; 
County of ‘ ee 

I hereby certify that on this day of , A. D. 19—, before 
me, A. B., notary public in and for said county, personally appeared 
C. D., and did [or if his wife joins in the acknowledgment, ‘‘C. D. and 
E. D., his wife, and did each severally’’] acknowledge the foregoing [or, 
within] deed [or other instrument] to be his [or, their] act. 

In testimony whereof, I have hereunto subscribed my name and 
affixed my notarial seal the day and year above written. 

[SEAL.] A. B., Notary Public. 


Sec. 79.—Massachusetts form.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; 
County of ; e 

[Name of town.] Be it remembered, that on this day of 5 
A. D. 19—, before me, A. B., a notary public in and for said county, per- 
sonally appeared C. D. [if wife joins in the acknowledgment, add, ‘‘and 
E. D., his wife’’] known to me to be the persons whose name [o7, names] 
is [ov, are] subscribed to the above [o7, foregoing] instrument, and ac- 
knowledged the same to be his [her or their] free act and deed. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal the day and year aforesaid. 


[SEAL.] A. B., Notary Public. 
ACKNOWLEDGMENT BY ATTORNEY IN FACT. 
STATE OF ; is 
County of ; 
On this day of , 19—, before me personally appeared 


A. B., to me known to be the person who executed the foregoing in- 
strument on behalf of C. D., and acknowledged to me that he executed 
the same as the free act and deed of said C. D. 

(Conclusion and signature.) 


Sec. 80.—Michigan form.— 


Form FOR ACKNOWLEDGMENT. 


STATE OF ; ed 
County of : 
On this day of , 19—, personally appeared before me 


and , known to me to be the persons who are described in, 
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and who executed, the foregoing instrument, and acknowledged that 
they executed the same as their free act and deed. 


Acknowledgment by attorney in fact is the same as in 
sec. 79. 


Sec. 81.—Minnesota forms.— 


STATE OF ; 
ss 
County of : : 
Be it known that on this day of Ae -D: , personally 
appeared before me——, a notary public in and for county,——-, 


and , known to me to be the individual persons described in and 
who executed the foregoing instrument, andthey acknowledged that 
they executed the same as their free act and deed. 
Witness my hand and seal of office this day of , A. D. 19—. 
[SEAL.] (Official Signature.) 


Sec. 82.—Mississippi forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF : aa 
County of : 

Personally appeared before me, A. B., a notary public, in and for 
said county, the within named A. B. [and C. B., his wife], who acknowl- 
edged that he [they] signed, sealed and delivered the foregoing deed 
[or other instrument, as the case may be], on the day and year therein 
mentioned, as his [their] free act and deed. 


Given under my hand and notarial seal this day of 5 aN ID. 
19—. 
[SEAL.] A. B., Notary Public. 
CERTIFICATE OF PROOF BY SUBSCRIBING WITNESSES, 
STATE OF ; 
ss 
County of : 


Personally appeared before me, A. B., a notary public, in and for 
said county, the within named C. D., one of the subscribing witnesses to 
the foregoing deed [or other instrument],who, being first duly, sworn, 
deposeth and saith that he saw the within [o7, above] named E. F., 
whose name is subscribed to said instrument sign, seal and deliver the 
same to G. H., therein named as grantee, [o7, that he heard the said 
E. F. acknowledge that he signed, sealed and delivered the same to 
G. H., the grantee therein named]; that he this deponent, subscribed 
his name as a witness thereto in the presence and at the request of the 
said E. F., and that he saw the other subscribing witness [07, witnesses], 
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I. J. [if there are others, name them],sign the same in the presence and 
at the request of said E. F., and that the witnesses signed in the pres- 
ence of each other, on the day and year therein mentioned. 

Given under my hand, etc. 

A deed by a corporation should contain a power author- 
izing some one named therein to acknowledge it before the 
proper officer as the act of the corporation. 


Sec. 83.—Montana forms.— 


CERTIFICATE OF ACKNOWLEDGMENT, 


STATE OF le 
County of —. 
On this day of , in the year of. , before me, a notary 


public in and for county , personally appeared , known 
to me to be the perosn whose name is subscribed to the within instru- 
ment, and acknowledged to me that he executed the same. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal, on the day and year above written. 


[SEAL.] A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY AN ATTORNEY IN FACT. 
STATE OF ; 
ss. 
County of : 
On this day of , in the year of. , before me A. B., a 


notary public, in and for county, state of , personally appeared 
, known to me to be the person whose name is subscribed to the 
within instrument, as the attorney in fact of , and acknowledged 
to me that he subscribed the name of , thereto as principal, and 
his own name as attorney in fact. 

In witness whereof I have hereunto set my hand and affixed my 
official seal on the day and year above written. 

[SEAL.] A. B., Notary Public. 


When acknowledged by a corporation, the certificate 
should show that the person acknowledging the same was 
known to the notary to be the officer he purported to be, 
and that the corporation executed the instrument. 


Sec. 84.—Nebraska forms.— 

Acknowledgments and proofs of conveyances to lands 
in Nebraska, may conform to the laws of Nebraska, or 
to the laws of the state in which they are taken. 
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ForM FOR ACKNOWLEDGMENT IN NEBRASKA. 


STATE OF ; } 
ss. 
County of : 
On this day of , A. D. 19—, before me, A. B., a notary 


public in and for the county of , state of , personally appeared 
C. D., and E. D., his wife, both to me personally known, to be the 
identical persons who are described in and whose names are affixed to, 
the foregoing instrument, as grantors, and they severally acknowledged 
the same to be their free and voluntary act and deed. 

In testimony whereof, I have hereunto set my hand and official 


seal at—-— in said county and state on the day and year last above 
written. 
[SEAL.] A. B., Notary Public. . 


Sec. 85.—Nevada form.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN ORAN UNMARRIED 


WoMAN. 
STATE OF ; 
ss. 
County of ; 
On this day of , A. D. 19—, personally appeared before me, 


A. B., a notary public in and for said county, C. D., whose name is sub- 
scribed to the above [within ov annexed] instrument as a party thereto, 
personally known to me [or, satisfactorily proved to me by the oath of 
E. F., a competent and credible witness for that purpose by me duly 
sworn] to be the individual described in and who executed the said in- 
strument as a party thereto, and acknowledged to me that he executed 
the same freely and voluntarily for the uses and purposes therein 
mentioned. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal the day and year first above written. 


[sEAL.] A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 
STATE OF ; a 
County of : 7 
On this: day of , A. D. 19—, personally appeared before me, 


A. B., a notary public in and for said county, C. D. and E. D., his wife, 
whose names are subscribed to the above [within or annexed] instru- 
ment as parties thereto, and who are personally known to me [07, satis- 
factorily proved, etc., as above] to be the individuals described in and 
who executed said instrument as parties thereto, and severally acknowl- 
edged to me that they, each of them, respectively executed the same 
freely and voluntarily, and for the uses and purposes therein mentioned. 
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And the said E. D., wife of the said C. D., having been by me first made 
acquainted with the contents of said instrument, acknowledged to me, 
on examination apart from and without the hearing of her said hus- 
band, that she executed said instrument freely and voluntarily, without 
fear or compulsion or undue influence of her said husband, and that 
she did not wish to retract the execution of the same. 

In witness whereof, etc. 


CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESSS. 


STATE OF ; cs 
County of 5 
On this day of , A. D. 19—, personally appeared before me, 


A. B., a notary public in and for said county, C. D., personally known to 
me [or, satisfactorily proved, etc., as above] to be the same C. D. whose 
name is subscribed as an attesting witness to the above [within or an- 
nexed] instrument, who being by me first duly swofn, on his oath said 
that he was personally acquainted with E. F., whose name is sub- 
scribed to said instrument as a party; that he saw said E. F. sign, 
seal and deliver said instrument to G. H., the grantee therein named 
and that he, the said C. D., subscribed his name as an attesting 
witness thereto at said E. F.’s request. 
In witness whereof, etc. 


Sec. 86.—New Hampshire form.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; hss 
County of ; : 

Personally appeared the above named A. B. [if the acknowledgment 
ts by husband and wife, add, and “‘C. B., his wife’’], and acknowledged 
the foregoing instrument to be his [her or their] voluntary act and deed. 

Before me this day of , A. D. 19—. 

D. E., Notary Public in and for said County o ; 


Sec. 87.—New Jersey forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WoMAN. 


STATE OF 5 ae 
County of b ; 
Be it remembered, that on this day of , A. D. 19—, before 


me, the subscriber, A. B., a notary public in and for said county, per- 
sonally appeared C. D., who I am satisfied is the grantor named in and 
who executed the above [or, within] instrument of conveyance, and I 
having first made known to him [or, her] the contents thereof, he [or, 
she] did thereupon acknowledge before me that he [or, she] signed, 


N. M. 6 
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sealed and delivered the same as his [o7, her] voluntary act and deed 
for the uses and purposes therein expressed. 
In witness whereof, I have hereunto set my hand and notarial seal 


the day and year aforesaid. 
[SEAL.] A. B., Notary Public. 


CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 
STATE OF 


County of ; an 
Be it remembered, that on this——day of , A. D. 19—, before 


me, the subscriber, A. B., a notary public, in and for said county, per- 
sonally appeared C. D.* and E. D., his wife, who I am satisfied are the 
grantors named in and who executed the within instrument of convey- 
ance, and I having first made known to them the contents thereof, they 
did thereupon severally acknowledge before me that they signed, 
sealed and delivered the same as their voluntary act and deed for the 
uses and purposes therein expressed. And the said E. D., wife of the 
said C. .D., being by me privately examined separate and apart from 
her said husband, did further acknowledge that she signed, sealed 
and delivered the same as her voluntary act and deed, freely and 
without any fear, threat or compulsion of or from her said husband. 
In witness whereof, etc. 


For corporation insert at *: 


To me known, who, being by me duly sworn according to law, on 
his oath doth depose and say that he is the secretary [or other officer] of 
[the corporation] the grantors in the foregoing deed named; that the seal 
affixed to the said deed is the corporate seal of the said [corporation]; 
that it was so affixed by order of the said [corporation]; that 
is the president [or other executive officer] of the said [corporation]; 
that he saw the said , as such , sign the said deed, and 
heard him declare that he signed, sealed and delivered the same as the 
voluntary act and deed of the said [corporation], by their order, and that 
this deponent signed his name thereto at the same time as a subscribing 
witness. 

Sworn and subscribed before me, etc. 


CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF ; 
County of : = 
Be it remembered, that on this day of , A. D. 19—, per- 
sonally appeared before the subscriber, A. B., a notary public in and 
for said county, C. D., who, being by me duly sworn according to law on 
his oath saith that he saw E. F., the within named grantor, sign, seal 
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and deliver the within indenture as his voluntary act and deed, and that 
he, the said C. D., subscribed his name to the same at the same time as 


an attesting witness. (C, 1D. 
Taken, sworn and subscribed before me, this day of >, JN 
D. 19—. In witness whereof, I have hereunto set my hand and 
affixed my notarial seal the day’and year aforesaid. 
[SEAL.] A. B., Notary Public. 


For form of authentication, which should be attached 
to the certificate of acknowledgment, see ante, sec. 65. 

The signature of the wife cannot be proven by a wit- 
ness. She must acknowledge it before the officer himself. 


Sec. 88.—New Mexico forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF A i 
County of : : 
On this day of , A. D. 19—-, before me, A. B., a notary 


public in and for said county, personally appeared C. D. [and E. D., 
his wife], to me known * [or, satisfactorily proved on the testimony 
of F. G. and H. I.] to be the person described in and who executed the 
foregoing instrument, and acknowledged that they executed the same 
as their free act and deed. 

[SEAL.] A. B., Notary Public. 


Certificate of authentication as per form and 65 should 
be attached. 

For corporations, continue from *: 

Who, being by me duly sworn, did say that he is the president [or 
other officer] of [name of corporation]; that the seal affixed to said in- 
strument is the corporate seal of said corporation, and that said instru- 
ment was signed and sealed in behalf of said corporation by authority of 


its board of directors, and said C. D. acknowledged said instrument to 
be the free act and deed of said corporation. 


Sec. 89.—New York forms.— 


CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF A a 
County of : 
On this day of , in the year A. D. 19—, before me person- 


ally came A. B. [if wife joins in the acknowledgment, add, ‘‘and C. B., 
his wife’’], to me personally known [or, satisfactorily proved to me by 
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the oath of D. E., a competent and credible witness, residing at , for 
that purpose by me duly sworn] to be the individual [or, individuals] de- 
scribed in and who executed the within [o7, above, or, annexed] convey- 
ance [or, instrument], and acknowledged [or, severally acknowledged] 
that he [she ov they severally] executed the same for the purposes there- 
in mentioned. 


[SEAL.] A. B., Notary Public in and for said County of 2 
CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 
STATE OF ; Es 
County of : 
On this day of , A.D. 19—, before me, A. B., a notary pub- 


lic in and for said county, personally came C. D., subscribing witness to 
the within [o7, above, or, annexed] conveyance [or, instrument], with 
whom I am personally acquainted, who, being by me duly sworn, said 
that he resided in the city of ; that he was acquainted with E. F., 
and knew him to be the person described in and who executed the said 
conveyance [or, instrument], and that he saw him execute and deliver 
the same, and that he acknowledged to him, the said C. D., that he 
executed and delivered the same, and that he, the said C. D., thereupon 
subscribed his name as a witness thereto. 
Witness my hand, etc. 


For form for authenticity to be annexed to notaries’ 
certificate, see ante, sec. 65. 


Sec. 90.—North Carolina forms.— 


CERTIFICATE OF ACKNOWLEDGMENT—ORDINARY FORM. 
STATE OF : 
County of : } a 
I, A. B., a notary public within and for said county of , do 
hereby certify that C. D. personally appeared before me this day and 
acknowledged the due execution of the foregoing deed of conveyance. 


Witness my hand and notarial seal, this day of Nae DD), 
19—. 
[SEAL.] A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 
STATE OF ; 
County of : } Me 
I, A. B., notary public within and for said county of , do hereby 


certify that this day personally appeared before me, C. D. and E. D., 
his wife, and acknowledged the due execution of the foregoing [or, 
within] deed of conveyance [or other instrument]. and the said E. D., 
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being by me privately examined separate and apart from her said 
husband, touching her voluntary execution of the same, doth state 
that she signed the same freely and voluntarily, without fear or com- 
pulsion of her said husband or any other person, and that she doth still 
voluntarily assent thereto, and that she hereby relinquishes her right 
of dower in the land. 

Witness my hand and notarial seal, this 
19—. 

[SEAL.] A. B., Notary Public. 


aac: 


day of 


Add certificate of authentication, as in sec. 65. 


Sec. 91.—North Dakota forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 


WoMAN. 
STATE OF ; 
County of } °° 
On this day of , A. D. 19—, before me, A. B., a notary pub- 


lic in and for said county, personally appeared C. D. [or, C. D.and E. D. 
his wife], well known to me [or, proved to me on the oath of G. H.], to be 
the person who is [or, persons who are] described in and who executed 
the within instrument, and duly acknowledged to me that he [or, they] 
executed the same. 


[SEAL.] A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY CORPORATION. 
STATE OF ; 
ss 
County of . 
On this day of , A. D., 19—, before ,me A. B., a notary 


public in and for said county, appeared C. D., personally known to me 
[or, proved to me on the oath of E. F. ] to be the* president [o7, the sec- 
retary] of the corporation that is described in and that executed the 
within instrument, and acknowledged to me that such corporation ex- 


ecuted the same. 
[SEAL.] A. B., Notary Public. 


FoRM FOR ATTORNEY IN FACT. 
*From this point conclude: ‘‘person who is described in and 
whose name is subscribed to the within instrument as the attorney in 
fact of I. J., and acknowledged to me that he subscribed the name of 


I. J. thereto as principal, and his own name as attorney in fact.” 
[SEAL.] A. B., Notary Public. 


For form of certificate of proof by a subscribing witness 
Or a party, see ante, sec. 64. 
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Sec. 92.—Ohio forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WoMAN. 


County of 
Be it remembered, that on this day of , A. D. 19—, before 
me, the subscriber, a notary public in and for said county, personally 
came A. B., and acknowledged the execution of the foregoing instru- 
ment to be his [or, her] free and voluntary act and deed for the uses 
and purposes therein expressed. 
In witness whereof, I have hereunto set my hand and affixed my 
notarial seal, the day and year last above written. 


STATE OF ; \ 
ss. 


[SEAL.] C. D., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 
STATE OF , 
ss. 
County of : 


Be it remembered, that on this day of. , A. D. 19—, before 
me, the subscriber, a notary public in and for said county, personally 
came A. B. and C. B., his wife, and acknowledged the execution of the 
foregoing instrument to be their free and voluntary act and deed for 
the uses and purposes therein expressed. 

In witness whereof, etc. 


The attestation of two subscribing witnesses is required. 
Instruments conveying lands in Ohio may also be acknowl- 
edged or proved in accordance with the laws of the place 
where they are executed. 


Sec. 93.—Oregon forms.— 

Acknowledgments of deeds conveying lands in Oregon 
should conform to the law of the state in which they are 
taken. In addition to the certificate of acknowledgment, 
a certificate of the clerk, or other proper certifying officer, 
of a court of record of the county within which such acknowl- 
ment is taken, in form substantially as follows, should be 
attached to the deed. 


STATE OF : } : 
County of rite 
I, A. B., clerk of the court of said county, a court of record, 
do hereby certify that C. D., whose name is subscribed to the foregoing 
certificate of acknowledgment, was, at the time of taking such acknowl- 
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edgment, a notary public in and for said county, and authorizrd to 
take and certify the same by the laws of said state of ; that the same 
is taken and certified in all respects as required by the laws of said state; 
and that I am well acquainted with the handwriting of said C. D.,; and 
believe that the signature purporting to be his, attached to said certifi- 
cate, is genuine. And I further certify that the foregoing deed is exe- 
cuted according to the laws of said state. 

Witness my hand and official seal this 
19—. 

[SEAL.] A. B. [style of office]. 


day of 5 AN 1D)s 


Sec. .94.—Pennsylvania forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 


WoMAN. 
STATE OF 


County of : ccs 4 
Be it remembered, that on this day of , A. D. 19—, before 
me, A. B., a notary public duly commissioned in and for said county, 
came C. D., and acknowledged the foregoing indenture to be his act and 
deed, and desired the same to be recorded as such. 
Witness my hand and notarial seal the day and year aforesaid. 
[SEAL.] A. B., Notary Public. 


CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 


STATE OF eel 
ss. 
County of ; i 

Be it remembered, that on this day of , A. D. 19—, before 
me, A. B., a notary public duly commissioned in and for said county, 
came C. D. and E. D., his wife, and acknowledged the foregoing inden- 
ture to be their act and deed, and desired the same to be recorded as 
such. She, the said E. D., being of lawful age, and by me examined 
separate and apart from her said husband, and the contents of said 
deed being by me first fully made known to her, did thereupon declare 
that she did voluntarily and of her own free will and accord sign and 
seal, and as her act and deed deliver, the same without any coercion 
or compulsion of her said husband. 

Witness my hand, etc. 


[SEAL.] A. B., Notary Public. 
CERTIFICATE OF: PROOF BY A SUBSCRIBING WITNESS. 
STATE OF ; 
ss 
County of : 


Be it remembered, that on this day of , A. D. 19—, before 
me, A. B., a notary public duly commissioned in and for said county, 
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personally appeared C. D., * one of the subscribing witnesses to the exe- 
cution of the above deed, who ,being duly sworn [or, affirmed] accord- 
ing to law, doth depose and say that he did see E. F., the grantor whose 
name is subscribed to said deed, sign and seal, and as his act and deed 
deliver, the same for the uses and purposes therein mentioned; and that 
he did also see G. H. subscribe his name thereunto as the other witness 
of such sealing and delivery; and that the name of this deponent there- 
unto set and subscribed as a witness is of this deponent’s own proper 
handwriting. GSD; 

Sworn [or, affirmed] to and subscribed before me the day and year 
aforesaid. 

Witness my hand and notarial seal. : 

[SEAL. ] A. B., Notary Public. 

For corporation after * continue. 

Who being duly sworn according to law, doth depose and say that 
he was personally present and did see the common or corporate seal of 
the above named [name of corporation] affixed to the foregoing indenture 
or deed poll; that the seal so affixed is the common or corporate seal 
of the said [corporation], and was so affixed by the authority of the said 
corporation as the act and deed thereof; that the above-named C. D. 
is president of said corporation, and did sign the said indenture or deed 
poll as such in the presence of this deponent; that this deponent is the 
secretary of the said corporation, and that the name of this deponent 
above signed in attestation of the due execution of said indenture 
or deed poll is of this deponent’s own proper handwriting. 

Sworn to and subscribed, etc. 

[Signature of officer.] 

Certificate of authentication as in section 65 should be added. 


Sec. 95.—Rhode Island forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WoMAN. 


STATE OF ; 
County of ; = 

Be it remembered, that on this day of. , A. D. 19—, before 
me, A. B., a notary public in and for said county, personally appeared 
the above named grantor, C. D., known to me and known by me, to be 
the grantor executing the foregoing instrument and acknowledged 
the said, instrument by him [or, her] signed, to be his [o7, her] free and 
voluntary act and deed. 

In witness whereof, I have set my hand and notarial seal at 
the day and year aforesaid. 

[SEAL.] A. B., Notary Public. 


, 
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CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 

STATE OF +, 
County of : } = 

Be it remembered, that on this day of , A. D. 19—, before 
me, A. B., a notary public in and for said county, personally appeared C. 
D. and E. D., his wife, and the said C. D. acknowledged the foregoing 
instrument by him signed to be his free and voluntary act and deed, and 
the said E. D., being by me examined privily and apart from her said 
husband, and having said instrument shown and explained to her by 
me, declared to me that it was her voluntary act, and that she did not 
wish to retract the same. 

In witness whereof, etc. 


Sec. 96.—South Carolina forms.— 

In cases where the execution of a conveyance of prop- 
erty in South Carolina is proved or acknowledged before 
a notary, his certificate should be accompanied by a cer- 
tificate as to his official character, attested by a clerk of 
a court of record of the county in which he may reside. 
The certificate of such clerk may be in the following form, 
Wize: 


STATE OF ; 
County of ; } a 

I, A. B., clerk of [name of court], a court of record of said county, 
do hereby certify that C. D., whose name is subscribed to the foregoing 
certificate of proof [or, renunciation of dower], is and was at the time 
of taking such proof [o7, renunciation of dower] and certifying thereto 
a notary public within and for said county, duly commissioned and 
qualified; that I know the signature of the said C. D., and that the sig- 
nature to said certificate purporting to be his is genuine. 

Given under my hand and official seal [if he has a seal], this 
—— day of eA LD eo 


[SEAL.] A. B., Clerk of the——Court of : 
CERTIFICATE OF RENUNCIATION OF DOWER. 
STATE OF ; 
S: 
County of » 


I, F. G., notary public within and for said county, do hereby certify 
unto all whom it may concern, that E. B., the wife of the within named 
A. B., did this day appear before me, and, upon being privately and 
separately examined by me, did declare that she does freely, volun- 
tarily, and without any compulsion, dread or fear of any person or 
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persons whomsoever, renounce, release and forever relinquish unto 
the within named C. D., his heirs and assigns, all her interest and es- 
tate, and also her right and claim of dower, of, in or to all and singular 
the premises within mentioned and released. 


[Signed.] li, 1895 

Given under my hand and notarial seal, this day of. aa, IDE 
19—. 

[SEAL.] F. G., Notary Public. 


Except in the case of renunciation of dower by a mar- 
ried woman, proof by a subscribing witness is required 
by the laws of South Carolina to entitle an instrument 
to be recorded in place of the ordinary acknowledgment 
required in most states. The certificate of proof may be 
in the following form: 


STATE OF ; 
ss 
County of : 

Personally appeared before me A. B., and made oath that he saw C. 
D. sign, seal and deliver as his act and deed the within conveyance, for 
the uses and purposes therein mentioned, and that he, with E. F., in the 
presence of each other, witnessed the due execution thereof, and sub- 
scribed their names as witnesses thereto at the request of the said C. D. 


[Signed.] ACE Be 

Subscribed and sworn to before me, this day of Aue avai BD 
19—. 

[SEAL.] Ga 18, 


Notary Public within and for said County of , 
Sec. 97.—South Dakota forms.— 


CERTIFICATE SINGLE FORM. 


STATE OF ; 
ss 
County of : 
Before me, , a notary public in and for——county, on this 


day personally appeared known to me (or, proven to me on the oath 
of , who is known to me to be a credible person) to be the person 
who is described in and who executed the foregoing instrument and 
duly acknowledged to me that he executed the same. 

Witness my hand and seal of office this—day of 5 ds IDE 
IO, 

[SEAL.] (Official Signature). 


No privy examination of wife required. Above form 
is sufficient for a married woman. 
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CERTIFICATE FOR CORPORATION. 


See sec. 49. 
STATE OF ; 
County of eee 
Before me, , a notary public in and for. county, , on 
this day personally appeared , known to me [or, proven to me on 
the oath of ], to be the president [or, secretary] of the corporation 


described in the foregoing instrument and who executed the same, and 
acknowledged such instrument to be the free act and deed of such cor- 
poration. 

Given under my hand and seal of office, this 
19—., 

[SEAL.] (Official Signature). 


day of yi Je\,, 1D), 


Sec. 98.—Tennessee forms.— 


# 
CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
Woman. 


STATE OF : 
County of a 
Before me, A. B., a notary public in and for said county, personally 
appeared C. D., the within named bargainor [or other name], with whom 
I am personally acquainted, and who acknowledged that he executed 
the within deed [or other instrument] for the purposes therein contained. 


Witness my hand and seal of office, this day of Aes 
19—. 
[SEAL.] A. B., Notary Public. 
CERTIFICATE OF PROOF BY SUBSCRIBING WITNESSES. 
STATE OF a, 
ss. 
County of : if 


Before me, A. B., a notary public in and for said county, appeared 
C. D. and E. F., subscribing witnesses to the within deed [or other in- 
strument], who, being first duly sworn [or, affirmed],deposed and said 
that they are acquainted with G. H., the bargainor [or as the name may 
be], and that he acknowledged the same in their presence to be his act 
and deed on the day it bears date [or stating the time as proved by the 
witnesses]. 


Witness my hand and notarial seal, at my office, this day of 
—, A. D. 19—. 
[SEAL.] A. B., Notary Public. 


CERTIFICATE OF ACKNOWLEDGMENT BY HusBAND AND WIFE TO A 
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DEED CONVEYING THE WIFE’S SEPARATE PROPERTY. 
STATE OF : \ 
ss 


County of 
Before me, A. B., a notary public in and for county, On 
this day personally appeared and , his wife, the within [or, 
above] named grantors, with both of whom I am personally acquainted 
and acknowledged to me that they executed the same for the purposes 
therein contained, and the said having appeared before me privily 
and apart from her said husband, acknowledged that she executed said 
deed freely, voluntarily, and understandingly, without compulsion or 
constraint upon the part of her said husband and for the purposes and 
consideration therein expressed. 
Witness my hand and seal of office, this 
19—. 
[SEAL.] (Official Signature). 


day of 4 date, 1D, 


Sec. 99.—Utah forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A GRANTOR WHO IS KNOWN. 


STATE OF SO 
County of a oe 

On this day of , A. D. 19—, personally appeared before me, 
A. B., a notary public in and for said county, C. D. [¢f wife joins, add, 
“and E. D., his wife’’], personally known to me [or, satisfactorily 
proven to me on the oath of G. H., a competent and credible witness, 
for that purpose by me duly sworn] to be the person [or, persons] de- 
scribed in and who executed the foregoing instrument, and who (a) 
acknowledged to me that he [she or they] executed the same freely 
and voluntarily, and for the uses and purposes therein mentioned. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal the day and year aforesaid. 


[SEAL.] A. B., Notary Public. 
FORM OF CERTIFICATE WHERE THE GRANTOR IS UNKNOWN. 
STATE OF fr 
County of : 
On this day of , A. D. 19—, personally appeared before me, 


A. B., a notary public in and for said county, C. D. [if wife joins, add, 
“and E. D., his wife’’], satisfactorily proved to me to be the person [or 
persons] described in and who executed the within [o7, annexed] convey- 
ance, by the oath of E. F., a competent and credible witness for that 


purpose by me duly sworn, and [conclude as in preceding form from the 
point therein marked (a)}. 
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CERTIFICATE OF PROOF BY A SUBSCRIBING WITNESS. 


STATE OF : ae 
County of : 
On this day of. , A. D. 19—, before me, A. B., a notary pub- 


lic in and for said county, personally appeared C. D., personally known 
to me [o7, satisfactorily proved to me by the oath of E. F., a competent 
and credible witness for that purpose by me duly sworn] to be the same 
person whose name is subscribed to the annexed instrument as a wit- 
ness thereto, who, being by me duly sworn, deposes and says that he 
resides in the county of——and state of ; that he was present and 
saw G. H., personally known to him as the same person described in and 
who executed the annexed instrument as a party thereto, sign, seal and 
deliver the same, and heard him acknowledge that he executed the same 
freely and voluntarily, and for the uses and purposes therein mentioned, 
and that he, the deponent, thereupon signed his mame as a subscribing 
witness thereto, at the request of the said G. H. 
In witness, etc. 


Sec. 100.—Vermont forms.— 


FORM OF CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ; « 
County of : 
At , this day of. , A. D. 19—, personally appeared A. B. 


{if wife joins in the acknowledgment, add, ‘‘and C. B., his wife’’], the 
signer and sealer [or, signers and sealers] of the above written instru- 
ment, and acknowledged the same to be his [her or their] free act and 
deed. 
Before me, 
D. E., Notary Public in and for said County of 5 


Two subscribing witnesses are required. 


Sec. 101.—Virginia forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WomMAN. 


County of 

I, A. B., a notary public of the county aforesaid, in the state of ; 

do certify that C. D. [or, C. D. and E. F.], whose name [or, names] is 
[or, are] signed to the writing above [within or hereto annexed], bearing 


OF 
STATE ‘ } ae 
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date on the——day of , A D. 19—, has [or, have] acknowledged 
the same before me, in my county aforesaid. 

Given under my hand and notarial seal, the day and year above 
written. 


[SEAL.] A. B., Notary Public. 
CERTIFICATE OF ACKNOWLEDGMENT BY A MARRIED WOMAN. 
STATE OF ; 
ss 
County of : 


I, A. B., a notary public of the county aforesaid, in the state 0 : 
do certify that.C. D., the wife of E. D., whose name is signed to the 
writing above [within or hereto annexed], bearing date on the day of 
, personally appeared before me in the county aforesaid, and being 
examined by me privily and apart from her husband, and having the 
writing aforesaid fully explained to her, she, the said C. D., acknowl- 
edged the said writing to be her act, and declared that she had willingly 
executed the same, and did not wish to retract it. 

Given under my hand, etc. 


CERTIFICATE OF ACKNOWLEDGMENT BY HUSBAND AND WIFE. 


STATE OF : 
ss 
County of ; 


I, A. B., a notary public of the county aforesaid, in the state of 
, do certify that C. D. and E. D., his wife, whose names are signed 
to the above [within or annexed] instrument, bearing date on the —— 
day of , 19—, personally appeared before me in the county afore- 
said, and said C. D. acknowledged said instrument to be his act and 
deed. And the said E. D., being examined by me privily and apart 
from her said husband, and having the instrument aforesaid fully 
explained to her, acknowledged said instrument to be her act and deed, 
and declared that she had willingly executed the same, and did not © 
wish to retract it. 

Given under my hand, etc. 


Sec. 102.—Washington form.— 


STATE OF ; i 
County of ; f 


I, A. B., a notary public in and for the county of 
do hereby certify that on this day of , 19—, personally ap- 
peared before me, and his wife, to me known to be the indi- 
viduals described in and who executed the foregoing instrument, and 


, state o , 
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acknowledged that they signed and sealed the same as their free and 
voluntary act and deed, for the uses and purposes therein mentioned. 
Given under my hand and official seal on the day and year in 
this certificate above written. 
A. B., Notary Public. 


Sec. 103.—West Virginia forms.— 


CERTIFICATE OF ACKNOWLEDGMENT BY A MAN OR AN UNMARRIED 
WOMAN. 


STATE OF ; 
County of wee 

I, A. B., a notary public in and for said county, do certify that C. 
D. [or, C. D., E. F. and G. H.], whose name [o7, names] is [o7, are] 
signed to the writing above [within or hereto annexed], bearing date on 
the——day of A. D. 19—, has [or, have] this day personally ap- 
peared before me in the state and county aforesaid and acknowledged 
the same before me to be his [o7, their] act and deed. 


Given under my hand and notarial seal, this day of 5 ley 1D), 
19—. 
[SEAL.] ASB. Notarys Bublic? 
CERTIFICATE OF ACKNOWLEDGMENT BY A MARRIED WOMAN. 
STATE OF , 
ss 
County of : 


I, A. B., a notary public in and for said county, do certify that C. D 
the wife of E. D., whose name is signed to the writing above [within 
or hereto annexed], bearing date on the day of , personally 
appeared before me in the county aforesaid, and being examined by me 
privily and apart from her husband, and having the said writing by me 
fully explained to her, she, the said C, D., acknowledged the said writ- 
ing to be her act, and declared that she had willingly executed the same, 
and did not wish to retract it. 

Given under my hand, etc. 


Deed for corporation may be the same as sec. 53. 


Sec. 104.—Wisconsin forms.— 
CERTIFICATE OF ACKNOWLEDGMENT. 


STATE OF ‘ 
ss 
County of b 
Personally came before me this day of , 19—, the within 
named C. D. and his wife, E. D., to me known to be the persons who 
executed the foregoing instrument, and acknowledged to me that 
they executed the same. 


A. B., Notary Public. 
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Sec. 105.—Wyoming forms.— 

A mortgage or conveyance of land situated in Wyom- 
ing should be acknowledged according to the laws of the 
state in which it is executed, if the instrument is a convey- 
ance or mortgage of the homestead the wife should be 
examined separate and apart from the husband. and a 
notary’s certificate should have attached thereto a certi- 
cate of the clerk, or other certifying officer, of a court of 
record of the county within which the acknowledgment is 
taken, substantially in the form given ante, sec. 65. 

The statutes of Wyoming do not prescribe a form of 
acknowledgment to a mortgage or conveyance of the home- 
stead but the following form fulfills the requirements 
of the statute. 


STATE OF ; 
County of . \ =i 

Before me, A. B., a notary public in and for county, state of 
, on this day personally appeared and his wife, both 
known to me to be the persons whose names are subscribed to the 
foregoing instrument, and acknowledged the same to be their free act 
and deed; and the said wife of the said , having been examined 
by me privily and apart from her said husband, and having said in- 
strument by me fully explained to her, and having been by me 
apprised of her rights and of the effect of said instrument, acknowl- 
edged and declared the same to be her free and voluntary act and 
deed. 

Witness my hand and seal of office this 
19—. 


day of 5 Jak, 1D) 


A. B., Notary Public. 


§ 106 AFFIDAVITS AND OATHS, 97 


CHAPTER VI. 


AFFIDAVITS AND OATHS. 


Sec. Sec. 
106. Affidavit defined. 118. Affidavit for an estray. 
107. Who may make affida- | 119. Affidavit of owner of estray 
vits. 120. Affidavit to enforce labor- 
108. Requisites of. ers’ lien. 
109. Oath defined. 121. Affidavit to secure mechan- 
110. Affirmation. ics’ lien. 
111. Requisites and manner | 122. Lien filed within what 
of administering oath. time. 
112. Form for affidavit. 123. Affidavit to an account in 
113. Form of oath to written Arkansas. 
statement. 124. Affidavit to acconnt in 
114. Form of oath of witness— Kansas. 
of stenographer. 125. Affidavit to account in 
115. Form of affidavit made by Missouri. 
agent. 126. Affidavit to account in 
116. Affidavit by foreigner. Texas. 


117. Affidavit to claim against 
estate of deceased per- 
son. 


Sec. 106.—Affidavit defined.— 

An affidavit is a written statement or declaration 
voluntarily made and sworn or affirmed to by the declarent 
before some officer authorized to administer oaths.! 


1. Bouvier’s Law Dict. ‘‘ Affidavit,’’ Anderson’s Law Dict. same 
title, Norman v. Hom, 36 Mo. App. 419; Barhydt v. Alaxander, 
59 Mo. App. 188; Shelton v. Berry, 19 Tex. 154, 7 Am. Dec. 326; Morris 
v. State, 2 Tex. Cr. App. 503; Bently v. Finney, 43 Neb. 794, 62 N. 
W. 213; Soule v. Chance, 1 Robt. (N. Y.) 222; Grove v. Campbell, 
17 Tenn. -(Yerger) 19 

It has been held in some jurisdictions that a person may be com- 
pelled to make an affidavit, as to facts within his knowledge. Huston 
v. Vail, 51 Ind. 299; State v. Seaton, 61 Iowa, 563, 16 N. W. 736. 


ING Ue He 
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In Arkansas, Kansas and Oklahoma an affidavit is de- 
fined by statute to be, 

‘‘A written declaration under oath made without 
notice to the adverse party.’’. (Kirby’s Dig. Ark. sec. 
3147, G. S. Kan.-sec. 5942, R. L. Okla. sec. 5861.) 


Sec. 107.—Who may make affidavits.— 

The statutes of the different states, usually require 
that affidavits made in the prosecution or defense of pending 
suits be made by a party or his agent or attorney, under 
such statutes no one else is competent to make affifavits 
relative to pending litigation. But affidavits, aside from 
pending suits, may be made by anyone who is competent 
to testify, and has knowledge of the facts stated in the 
affidavit.’ 


2. Squires v. Chillicothe, 89 Mo. 226, 1 S. W. 23; Norvell vr 
Porter, 62 Mo. 399; Huthsing v. Moss, 36 Mo. 101; Davis v. Lumbe. 
Co., 2 Colo. App. 381, 31 P. 187; Hadden v. Larned, 83 Ga. 636, 10 
S. E. 278; Shattuck v. Myers, 13 Ind. 46, 74 Am. Dec. 236;Western 
Bank v. Tallman, 15 Wis. 92. 

When the statute requires that an affidavit be made by a party 
or his attorney, such affidavit can not be made by an agent cf such 
party, who is not his attorney. In Re Heath, 40 Kan. 333, 19 P. 926. 

When the statute requires an affidavit to be made by a party to 
a suit, it is not competent for his attorney in fact to make it for him. 
Bryant v. Harding, 29 Mo. 347. 

Unless specially provided by statute, that such affidavit must be 
made by a party to the suit, the agent or attorney of a party may 
make any affidavit in regard to the suit, if he is acquainted with the 
facts. Norvell v. Porter, 62 Mo. 309; Doll v. Mundine, 84 Tex. 
315, 19 S. W. 33; Will v. Lytle, Cr. W. Co., 100 Cal. 344, 34 P. 830. 

3. Person making affidavit must be competent to testify. Riv- 
ers v. State, 10 Tex. App. 179; Perez v. State, 10 Tex. App. 329. In 
New York, it has been held, that a person convicted of felony can not 
make an affidavit for his discharge in insolvency. People v. Robert- 
son, 26 How. 90. In North Carolina, it has been held, that although 
a man is “‘infamous”’ he can make a necessary affidavit in furtherence 
of the cause in which he is engaged. Ritter v. Stutts, 43 N. C. 240. 
Affiant must know the facts contained in the affidavit. Wilson v. 
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Sec. 108.—Affidavit, requisites of.— 

An affidavit should show the state and county in which 
it was made,‘ the name of the person making it.> It should 
state facts and not conclusions or opinions and should state 
them certainly and not in the alternative.6 If affiant 
makes the affidavit on information gained from others, 
or from letters or documents, the affidavit should set out 
the information thus gained, and, when gained from letters 
or documents, they should be copied in the affidavit or set 
out as exhibits thereto.’ 


Me-Ne-Ches, 40 Kansas 648, 20 P. 468; Shelton v. Berry, 19 Tex. 
154, 70 Am. Dec. 326; Widner v. Hunt, 4 Iowa, 359; Sloane v. Anderson, 
Sie Wissel 2 3enlSmN ee NVEmOS4: 

4. Barhydt v. Alaxander, 59 Mo. App. 188; Shelton v. Berry, 
19 Tex. 154; Crist v. Parks, 19 Tex. 234; Blair v. West Point Mfg. Co., 
7 Neb. 149; Cook v. Staats, 18 Barb. (N. Y.) 407; Smith v. Richard- 
son, 1 Utah, 194; Burns v. Doyle, 28 Wis. 460. Courts of some of the 
states, in the absence of proof to the contrary, presume that an officer 
acted within his jurisdiction. Baker v. Agricultural Land Co., (Kan.) 
61 P. 412; Reavis v. Cowell, 56 Cal. 588; Stone v. Williamson, 17 III. 
App. 175; Young v. Young, 18 Minn. 90; Benson v. Bennett, 25 
N. J. L. 166; State v. Henning, 3 S. D. 492, 54 N. W. 536; Ormsby 
v. Ottoman, 85 Fed. 492. A judgment is not subject to collatteral 
attack because the affidavit upon which it is based failed to state 
the venue. Avery v. Good, 114 Mo. 290, 21 S. W. 815. 

5. It is much the better practice, but not absolutely essential, 
that afhants name appear in the body of the affidavit. Torrens 
v. Hicks, 32 Mich. 307; Davidson v. Bordeaux, 15 Mont. 245, 38 P. 
1075; People v. Southerland, 81 N. Y. 1. 

6. Facts should be stated directly and positively. City Nat. 
Bank v. Flippen, 66 Tex. 610, 1S. W. 897; Nebraska M. Plow Co. v 
Fuehring, 52 Nebr. 541, 72 N. W. 1003; Whitlock v. Roth, 10 Barb. 
(N. Y.) 78. Should not state facts in the alterative. Billings v. 
Noble, 75 Wis. 325, 43 N. W. 1131. An affidavit should not state 
legal conclusions. Pemberton v. Hoosier, 1 Kan. 108; State v. City of 
Parsons, (Kan.) 95 P. 391; Moore v. Thompson, 138 Cal. 23, 70 P. 
930; Baker v. Akerman, 77 Ga. 89; Hodgman v. Barker, 60 Hun 
(N. Y.), 156; Wallace v. Chicago Stove Co., 46 Ill. 571. 

7. An affidavit which shows that it is made on information 
and belief is in sufficient. Pelegrinelli v. McCloud etc. Co., 1 Cal. 
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It should be signed by the person making it® and 
should be dated, certified to and signed officially by the 
officer before whom it is made.?® 


App. 593, 82 P. 695; Moore v. Thompson, 138 Cal. 23, 70 P. 930. An 
affidavit that shows on its face that affiant could not,of his own knowl- 
edge, know the truth of the statements therein contained may be 
entirely disregarded. Cook v. De La Garza, 13 Tex. 431. Affidavit 
should show the sources of affant’s information. Harris v. Taylor, 
35 N. Y. App. 462; Whitlock v. Roth, 10 Barb. (N. Y.) 78. It should 
show why a positive affidavit could not be obtained. Stuben Bank 
v. Alberger, 78 M. Y. 252. Letters and documents should be set out 
or exhibited. Moor v. Becker, 13 N. Y. St. 567; Thompson v. Best, 
4 N. Y. Supp. 229. 


8. Hargadine v. Van Horn, 72 Mo. 370; Sedalia etc. Bank v. 
Garton, 40 Mo. App. 113; Norman v. Horn, 36 Mo. App. 419; Lynn 
v. Morse, 76 Iowa, 665, 39 N. W. 203; Crenshaw v. Taylor, 70 Iowa, 
386, 30 N. W. 647. It has been held in Arkansa’s, and some other 
states, that if it clearly appears, in the body of the affidavit who 
made it, it is sufficient, without affiant’s signature. Mahan v. Owen, 
23 Ark. 347; Winekoop v. Grand Travers C. J., 113 Mich. 381, 71 
N. W. 640; Norton v. Hange, 47 Minn. 405, 50 N. W. 368. In Texas, 
the statute requires that an affidavit must be signed by the person 
making it, and without such signature it is a nullity. Sayles’ Civ. 
Stats. art. 6; Gordon v. State, 29 Tex. Cr. App. 410, 16 S. W. 337. 
Signature below the jurat of the officer is sufficient, Kohn v. Washer, 
69 Tex. 67. 

9. The certificate usually called the jurat is essential not as a 
part of the affidavit, but as official evidence that the oath was legally 
made bafore a proper officer. State Bank vy. Hinchcleffe, 4 Ark. 
444; Morris v. State, 2 Tex. App. 502; Gordon v. State, 29 Tex. App. 410 
16 S. W. 337; Cantwell v. State, 27 Ind. 505; McDermaid v. Russell, 
41 Ill. 490; Crenshaw v. Taylor, 70 Iowa, 386, 30 N. W. 647; Metcalf 
v. Prescott, 10 Mont. 283, 25 P. 1037; Consor v. Smith, 36 W. V. 
788, 15 S. E. 977. ‘Subscribed and sworn to before me this 
day of A. D.——” with the official signature of the officer is 
sufficient. Pallidy v. Beatty, 15 Okla. 626, 83 P. 428. The certifi- 
cate should contain the words, ‘‘before me,’’ Smart v. Howe, 3 Mich. 
590; Jackson v. Gumaer, 2 Cow. (N. Y.) 552. When several persons 
sign an affidavit it is not necessary to show that they severally swore 
to the contents. Randall v. Baker, 20 N. H. 335. But when several 
sign and some are sworn and some affirm, the certificate should show 
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Sec. 109.—Oath defined.— 

An oath is a pledge given by the person making it that 
his attestation or promise is made under an immediate sense 
of his responsibility to God. It is a solemn affirmation, 
strengthened by the parties invoking the divine vengeance 
in case he speaks falsely.!° In Kansas, it has been de- 
fined as, ‘‘a declaration or promise made by calling on God 
to witness what is said.’ In Ohio, it has been defined 
as, ‘‘the calling upon God to witness that what is said by 
the person sworn is true and invoking the divine vengeance 
upon his head if what he says is false.’’2 In England 
it has been defined as ‘‘a religious asseyeration by which 
a person renounces the mercy and imprecates the vengeance 
of heaven if he do not speak the truth.’’™ 


Sec. 110.—Affirmations.— 

The statutes of all the states provide that persons con- 
scientiously opposed to swearing, or taking an oath, may 
affirm and shall be subject to the pains and penalties of per- 
jury as in case of swearing, and when a person shall be re- 
quired to take an oath it shall be lawful for the court or officer 
administering the same to permit the person. to make an 
affirmation. The form is usually: ‘‘You do solemnly, 
sincerely and truly declare and affirm.’ It is not necessary - 
for the officer in his certificate to an affirmation to state that 


wich were sworn and which affirmed. State v. Browning, 27 N. J. 
Ibe BSC: 

10. Am. and Eng. Ency. of Law, vol. 16, p. 1018; Bouv. Law 
Dict., ‘‘Oath;’”” Anderson’s Law Dict., same title. See Cyc. vol 
DD), jo, WOOT. 

11. In Re Heath, 40 Kan. 333, 19, p. 926. 

12. Broch v. Mulligan, 10 Ohio, 123. 

13. King v. White, 1 Leach. Cr. Case 430; Anderson’s Law 
Dict anDame 20: 

14. Greenleaf on Evd., 15 Ed. vol. 1, sec. 364b. 
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the party making the same had conscientious scruples 
in regard to making an oath.” 

The witness must be sworn instead of affirming, unless 
he has conscientious scruples.'® 


Sec. 111.—Requisites, and manner of administering oaths. 

When the requisites, or form of oath, are set out by 
statute it should be substantially followed.!7 In Arkansas, 
Kansas, Missouri, Oklahoma and Texas the requisites of the 
oath, to be administered to a witness, are substantially the 
same, either by statutory requirement, or by practice in each 
of those states he is sworn to tell the truth the whole truth 
and nothing but the truth. The statutes do not prescribe 
either requisites or form for an oath to an exparte state- 
ment or writing, but it is necessary that the party, swearing 
to the statement or writing, know the facts to be true, as 
stated therein, and that he swear that they are true and 
correct. 

The statutes of all the above named states, and of most, 
if not all of the other states, provide that oaths shall be 
taken in the manner most binding upon the conscience. 
Usually, the oath is administered with reference to a belief 
in God as taught in the Christian religion,!® the closing words 
- ordinarily being, ‘‘so help you God,” but the statutes of 


15. Certificate of the officer, that complainant made solemn 
affirmation to the complaint is conclusive, both as to complainants 
conscientious scruples in regard to an oath and that he affirmed under 
the paines and penalties of perjury. State vy. Welch, 79 Me. 99, 8 
Atl. 348; 

16. Williamson v. Carroll, 16 N. J. L. 217. 

17. Arthur v. State, 3 Tex. 403; Davidson v. State, 16 Tex. 
App. 336; Dresden v. Goud, 75 Me. 298; Perry v. Thompson, 19 
N. J. L. 72; Shattuck v. Bascome, 105 N. Y. 39, 12 N. E. 283; Merrett 
v. Porter, 71 N. Y. 309, 27 Am. Rep. 47. 

18. Moline Plow Co. v. Fuehring, 52 Neb. 541, 72 N. W. 1003; 
Whitlock v. Roth, 10 Barb. (N. Y.) 78; City Nat. Bank v. Flippin, 
66 Tex. 610, 1 S. W. 897. 
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of Missouri provide that every person believing in any other 
than the Christian religion, shall be sworn according 
to the peculiar cermonies of his religion, if there be any 
such ceremonies.'® This seems to be the practice in some 
of the other states.2? An oath must be actually. admin- 
istered and taken in some form”! and, administering it over 
the telephone is not sufficient.” 


Sec. 112.—General form for affidavit.— 
STATE OF ; 
County of : 
Before me, , a notary public in and for county, , on 
this day personally appeared , who being by me duly sworn 
upon oath says [here set out the facts stated by affiant]. 
[Signature of Affiant.] 


ss. 


19. R.S. Mo. sec. 6350. 

20. Although a Chinaman stated that he believes in a Chris- 
tian God, but further states that he believes that the burning ‘‘joss 
stick’’, is the true form of taking an oath. He should be sworn 
in the chinese form. State v. Chyo Chiagk, 92 Mo. 395, 4S. W. 704. 
It is proper to administer, both the statutory oath and the Chinese 
oath, to a chinese witness. Gin Pon v. State, 16 Wash. 425, 47, P. 
961. The mode of administering the Chinese oath, seems to be, 
to let the witness take a lighted candle and blow it out, declaring that 
if he did not tell the truth his soul would, in like manner be blown out. 
Gin Pon v. State, 16 Wash. 425, 47, P. 961; Bow v. People, 160 IIl. 
438, 43 N. E. 593. In England, a Chinaman being sworn knelt and 
broke a saucer, and the clerk said ‘‘you shall tell the truth and the 
whole truth, the saucer is broken and if you do not tell the truth your 
soul will be broken like the saucer,”’ held sufficient. 41 English 
common Law Reports, 139. 

21. A large liberality is given to the form of an oath, but it is 
essential that the officer administer some form of oath, and that the 
affiant consciously take upon himself such oath. The mere delivery 
of an affidavit, by the person who has signed it, to an officer and a 
certificate made thereon by him, is insufficient, the oath must be 
administered and taken, in some form. Oreiley v. People, 86 N. Y. 
15454 OATH INeD.o2 5 

22. An oath administered over the telephone is insufficient, 
even though the officer taking the same, recognized the voice of the 
maker. Sullivan v. Flatonia Nat. Bank, (Tex. Civ. App.) 83 S. W. 
421. 
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Subscribed and sworn to before me this day of pda By 
—. [Signature of Officer. 

[SEAL.] ING es County, 

If the affidavit is made in Arkansas, Kansas, Missouri, or Okla- 
homa, add.: ‘‘My commission expires on the day of Vals 1D: 
19—.” 


Sec. 113.—Form for oath to a written statement.— 

Have the person taking the oath hold up his right hand 
and then ask: ‘‘Do you solemnly swear that (the facts 
stated in this writing, or the facts above set forth) are true 
and correct, so help you God.” 


Sec. 114.—Form for oath of witness—of a stenographer.— 

Have the witness hold up his right hand and then say: 
“Do you solemnly swear that the evidence you are about to 
give shall be the truth, the whole truth, and nothing but the 
truth, so help you God.”’ 

If the witness has conscientious scruples as to swearing, 
instead of do you solemnly swear, say to him: ‘‘Do you sol- 
emnly and sincerely declare and affirm,”’ etc. 


The laws of Arkansas provide that the deposition 
of a witness may be written by a stenographer who must 
be sworn by the officer before whom it is taken that he will 
correctly write and transcribe the same. In administering 
the oath to the stenographer have him hold up his hand 
and say: ‘‘Do you solemnly swear that you will correctly 
write and transcribe the answers and depositions of the 
witnesses and now being taken before me; so help 
you God.” (See sec. 173.) Castles Supplement, Ark., 
sec. 3185a. 


Sec. 115.—Affidavit by agent etc., general form.— 


STATE OF : 
County of ; } i 
Before me, , a notary public in and for county, : 
on this day personally appeared , who being duly sworn upon 
oath says, that he is agent (or attorney in fact or attorney of record) 
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for of County, State of And that [here set out the facts 
sworn to] [Signature of Affiant.] 
Subscribed and sworn to by —— ——, before me, this day of 
—, A. D. 19—. 
[SEAL.] [Signature of Officer.] 


IF THE AFFIDAVIT BE MADE FOR A FIRM by on of its 
members, it should state the fact that he is a member of the firm. 
If made by an officer of a corporation state what office he holds. 


Sec. 116.—Affidavit made by foreigner.— 

When a foreigner or one who can not speak the English 
language makes an affidavit, the officer before whom the 
same is made should have some person who understands 
the language spoken by affiant come before him and inter- 
pret the contents of the affidavit and the oath to affiant, 
and after the signature of the affiant and the usual certifi- 
cate, the officer should indorse upon such affidavit the 
following certificate: 


STATE OF . Ves, 
County of : 

The said , afhant being a (here state nationality of affh- 
ant) and not understanding the English language, on this day person- 
ally came, , who is skilled in the language and interpreted 
and explainéd to affiant the contents of the foregoing affidavit and 
the oath administered by me to affiant, and the said ,being by 
me duly sworn, stated upon oath that he had truly and fully in- 
terpreted said affidavit and oath to afhant. 

Witness my hand and seal of office, this 
19—. 

[SEAL.] [Official Signature.] 


day of waNe, JD) 


Sec. 117.—Affidavit to claim against estate of deceased per- 
son.— 


STATE OF : 
ss. 
County of ; 
Before me, , a notary public, personally came and ap- 
peared , who being sworn says that the claim hereto attached 


in favor of against , deceased, is just and that all 
legal offsets, payments and credits known to afhant have been allowed. 
[If the affidavit is made by any person other than the owner of the 
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claim it should further state why, it is not sworn to by the claimant. 
And that afflant is cognizant of the facts herein set forth.] 
[Signature of Affiant.] 


Subscribed and sworn to before me, this—— day of——, A. D. 
19—. 

[SEAL.] {Signature of Officer.] 

INES County, , 
Sec. 118.—Affidavit for an estray.— 
STATE OF ; es 
County of ; 
Before me,——, a notary public, on this day personally came—— 


who, being by me duly sworn upon oath says that (here describe the 
animal), which he wishes to astray was taken up by him upon his own 
plantation (or upon land adjoining his plantation.) That neither the 
marks or brands upon said animal have been altered or disfigured since 
the same was taken up by him; that notice has been given as the law re- 
quires and that no owner has been found. 

[Signature of Affiant.] 


Subscribed and sworn to before me, this day of 5 Ja\y IDE 
NO, 
[SEAL.] (Official Signature.) 
Sec. 119.—Affidavit of owner of an estray.— 
STATE OF A = 
County of ; 
Before me,——, a notary public in and for County,—,, on 


this day personally appeared , to me well known to be a credible 
person (or proven to me to bea credible person on the oath of), who be- 
ing by me duly sworn says that a certain (here describe animal by color, 
age, height, marks and brands) estrayed by , before——, a justice 
of the peace in and for precinct (or township) no—, in the county of 


, State of , belongs to and is the property of him the said 
[Signature of Affiant.] 
Subscribed and sworn to before me this day of 5 dee 1D) 
=, 
[SEAL.] (Official Signature.) 
Sec. 120.—Affidavit to enforce a laborer’s lien. 
STATE OF ; ee 
County of b é 
Before me, ,a notary public inand for County, , on 


this day personally appeared , who, being by me duly sworn upon 
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oath states that is justly indebted to him in the sum of $ 5 Ge! 
shown by the above itemized account which is just, true and unpaid 
and upon which all just and lawful offsets, payments and credits have 
been allowed. And that said account is for labor performed in (here 
state what kind of labor and describe fully the property upon which it 
was performed.) That affiant has a laborer’s lien upon said property 
to secure the payment of said account which is now due and that said 
labor was performed within thirty days next preceding the filing of this 
account. 
(Signature of Affiant.] 


i As 1D; 


Subscribed and sworn to before me, this day of 


19—. 
[SEAL.] (Official Signature.) 


Sec. 121.—Affidavit to secure a mechanic’s, etc., lien.— 
\ 


STATE OF ; a 
County of : ; 
Before me, , a notary public in and for —-- County, ——, on 


this day personally appeared , who, being duly sworn upon 
oath says, that the foregoing annexed account is a true and correct 
statement of the labor performed for (or material furnished to) 
, of County, That said account has not been paid and 
that the prices therein set forth are just and reasonable and that all 
just and lawful offsets, payments and credits have been allowed; that 
said labor was performed (or said materials furnished) in accordance 


with a contract entered into by and between and — ; 
on the day of y dite ID. (if the account is for material 
furnished, add, here). And affant on the day of , A. D. 19—, 
gave to the said ———, written notice of said account, showing each 


item furnished, and the amount due on each bill. Affiant further 
says that at the time said contract was made and entered into and 
at the time said labor was performed (or, material furnished) 
was the owner of the land upon which the house (barn or other im- 
provement) was erected, upon which said labor was performed (or 
for which said material was furnished), (or if the labor performed 
or material furnished was for repairs, state that , at the time said 
contract was entered into and at the time said labor was performed, 
etc., was the owner of the house, etc., describing the same, upon which 
the repairs were made for which said labor was performed, and was 
also the owner of the lot of land upon which said house was situated), 
which lot of land is described as follows: [Here insert description of 
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land], and that affiant, to secure the payment of such account, claims 
his lien upon all of the aforesaid property. 
(Signature of Affiant.) 


Subscribed and sworn to before me this ———day of 5 AX, 1D, 
19—. (Signature of Officer.) 
[SEAL.] N2A Ps, County, ——. 


Sec. 122.—Lien filed within what time.— 

In ARKANSAS, contractors and sub-contractors must file 
their liens with the clerk of the circuit court for the county 
in which the labor was performed within sixty days and sue 
within one year from the time the labor was performed or 
material furnished. Laborers must file their liens within 
ninety days and sue within nine months. 

In KANSAS, original contractors must file their liens 
with the clerk of the district court within four months. 
Sub-contractors and others must file their liens within 
sixty days and all must sue within one year. 

In MissourI, original contractors must file their liens 
within six months. Laborers or journeymen must file their 
liens within sixty days and all other persons within four 
months. 

Laborers, journeymen and sub-contractors must give 
owner ten days’ notice of intention to file lien. 

In OKLAHOMA, accounts must be filed within four 
months. 

In TExas, contractors must file lien with the county 
clerk of the county in which the labor was performed within 
four months, and laborers under contractor must notify 
owner within thirty days that his account has not been 
paid by contractor. 

IF THE LABOR IS PERFORMED for or material furnished 
to a contractor, builder, agent or receiver and not to the owner of the 
property, the affidavit should so state, and state that the work was 
done upon, or the material was furnished for a house or other improve- 


ment erected upon land belonging to And in case the 
account is for material furnished should state that the affiant had 
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given the owner notice in writing showing each item furnished and the 
amount due on each bill. 

IF THE MATERIAL was furnished to a railroad company 
its agent, or receiver, to construct or repair a road or other property 
belonging thereto, then the affidavit should describe such railroad by 
its charter name, and give the name of the receiver, if any, and the 
agent with whom the contract was made; and state that affiant claims 
a lien on said railroad and all the property belonging or incident thereto. 


The statutes of Arkansas, Kansas, Missouri and Texas 
- provide for sworn accounts to be used, as pleading or evi- 
dence, or both, in suits in justice courts. There is no pro- 
vision in the statutes of Oklahoma for the using of such 
accounts. 


Sec. 123.—Affidavit to an account in Arkansas.— 
STATE OF ARKANSAS, 
ss 
County of ; 
I, —— [if agent, attorney or one of a firm, so state], do solemnly 
swear that nothing has been paid or delivered toward the satisfaction 
of the above demand except what is credited thereon, and that the 


sum of $ principal, and $ interest, as above demanded is 
justly due and the above account is just and correct. 

‘Dated this day of 5 Ng 1D); HO 

(Signature of Affant.) 

Subscribed and sworn to before me this day of » dn, IDE 
19—. 

[SEAL.] —____—_———__,, N. P. 

My commission expires on the day of A Da 1O— 
Sec. 124.—-Affidavit to an account in Kansas.— 
‘STATE OF KANSAS, 

ss 
County of ; 

Before me , a notary public in and for the county and state 

aforesaid, personally came , who, being by me first duly sworn, 


says that he is [if agent or attorney, so state] the above named claim- 
ant, that the above account is true, correct and just and that he has 
given credit to the above named debtor for all payments and offsets to 
which he is entitled. 
(Signature of Affiant.) 

Subscribed and sworn to before me this day of —, A. D. 
19--. ; 

[SEAL.] (Official Signature.) 
day of , A. D. 19—. 


My commission expires on the 
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Sec. 125.—Affidavit to an account in Missouri.— 


STATE oF Missourt, | 
County of ao | ssi 

Before me, ——, a notary public, duly commissioned and qualified 
in and for the county of , state of Missouri, on this day personally 
appeared , who, after being by me duly sworn, stated that he is 
[agent, attorney, member of firm or officer of corporaton, as the case 
may be] and that the foregoing and annexed open account in favor of 
said , and against , showing amount due of $ , is, within 
the knowledge of affiant, just, true and unpaid, and that the said sum 
of $ is now due and owing to , and that all just and lawful 
offsets, payments and credits have been allowed. 

[Signature of Affiant.] 


Subscribed and sworn to before me this day of s, By 1D) 
19 ; 

My commission expires on the day of , A. D. 19—. 

[SEAL.] [Official Signature.] 


Sec. 126.—Affidavit to an account in Texas.— 


STATE OF TEXAS, 
County of : \ a 

Before me, , a notary public in and for county, Texas, on 
this day personally , who, being duly sworn, upon oath says 
that the above and foregoing account in favor of , and against 
, is, within his knowledge, just and true, that it is due and unpaid 
and that all just and lawful offsets, payments and credits have been 
allowed. 


[Signature of Affiant.] 

Subscribed and sworn to before me this ———day of 5 las 1D) 
19—. [Signature of Officer.] 
[SEAL.] INGER; County, Texas. 
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CHAPTER VII. 


CONTRACTS. 
Sec. Sec. 
127. Contract defined. 131. Written contracts. 
128. Parties to contract. 132. What contracts must be 
129. The consideration. written. 
130. Mutual consent. 133. Forms for contracts. 


Sec. 127.—Contract, definition of.— 

A contract is an agreement between two or more per- 
sons upon sufficient consideration to do 6r not to do a cer- 
tain thing.! 

There have been many definitions of contracts, both 
by courts and text-writers, and various criticisms of almost 
every definition; but for, clearness, conciseness and com- 
pleteness, there has not been any improvement on the 
above definition given by Mr. Justice Blackstone. It 
contains, either expressly or by clear implication, every 
element pointed out by courts and modern text writers 
as necessary to the validity of a contract. In Oklahoma 
a contract is defined by statute, to be an agreement to do or 
not to do a certain thing. (R. L. Okla. sec. 875) This 
definition does not mention a consideration, but the next 
section (876) prescribing the requisites of a contract says 
there should be sufficient cause or consideration. 


Sec. 128.—Parties to a contract.— 

There may be more than two parties to a contract, but 
can not be less than two. A mancan not contract with him- 
self, because he can not be under a legal obligation to 


1. Blackstone’s Commentaries, sec. 449; 2 Kent’s Commemta- 
ries, sec. 449; Sturgis v. Crowninshield, 4 Wheat. (U. S.) 122, 4 L. Ed. 
529; Charles River Bridge v. Warner River Bridge, 11 Pet. (U. S.) 
420, 9 L. Ed. 773; Robinson v. McGee, 9 Cal. 81, 70 Am. Dec. 638. 
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himself.2. In order to bind a party by contract he must 
have sufficient understanding,? age and freedom of will, 
and of the exercise of it, for the given case.4 Lunatics, 
and persons non compis mentis, can not make contracts.° 
Infants may make contracts, but contracts made by them, 
except for necessaries, are voidable by the infant during 
his minority or within a reasonable time after he reaches 
the age of twenty-one years;® but if after he reaches his 


2. An administrator became indebted to the estate for which 
he was acting,, and made a note payable to himself as administrator, 
with a mortgage to secure it. The court said, in whatever double 
capacity a man may act, it is clear that he can not contract with himself; 
he can not be both obligor and obligee. Gorman v. Meecham, 63 
Vt. 231, 22 Atl. 572, 12 L. R. A. 676. See, also, Mayor v. Common- 
wealth, 1 Ill. 200; Collins v. Tilston 58 Ind. 374. 

3. Reaudo v. Misplay, 90 Mo. 251, 2 S. W. 405, 59 Am. Rep 
13; Weis v. Ahrenbeck, 5 Tex. C. A. 542, 24S. W. 356; T. P. R. Co., 
S ite, Ce Ao, BY S, WG OA: 

4, Must be twenty one years of age. Bozeman v. Browning, 
31 Ark. 365; K. C. R. Co. v. Moore, 66 Ark. 409, 50 S. W. 996; Kerr 
v. Bell, 44 Mo. 120; Asky v. Williams, 74 Tex. 294, 11 S. W. 1101, 
5 L. R. A. 176. Must have freedom of will and of the exercise of it 
in the particular case. Baseley v. Shauner, 26 Ark. 280; Diller v. 
Johnson, 37 Tex. 47. Consent of the parties is the very essence of 
the contract, if there be compulsion there is no consent; Moral compul- 
sion, such as that to take life or inflict, great bodily harm, as well as 
imprisonment, is everywhere regarded, in law, as sufficient to destroy 
free agency without which there can be no contract. Pearce v. Brown, 
i Weill, (Uh So) AOS, © Ie, Iyel, i644. 

5. Contracts by insane persons are absolutely void. Walker 
v. Winn, 127 Ala. 577, 30 So.(524; Elder v. Schumacher, 18 Colo. 
433, 33, p. 175; Farley v. Parker, 6 Ore. 105, 25 Am. Rep. 504; Dexter 
v. Hall, 15 Wall. (U. S.) 9, 21 L. Ed. 73. Contracts with persons 
who may be insane, but who have not been adjudged insane, are 
usually held to be only voidable. George v. St. Louis etc. R. Co 
34 Ark. 613; Gribben v. Maxwell, 34 Kan. 8, 7, p. 584, 55 Am. Rep. 
233; Navasoto Bank v. McGinty, (Tex. C. A.) 539, 69 S. W. 495; 
Elston v. Jasper, 45 Tex. 409. 

6. Infant is liable for necessaries and may contract therefor. 
Cooper v. State, 47 Ark. 421; Kerr v. Bell, 44 Mo. 120; Askey. v. 
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majority he elects to stand by his contract, or does any 
act. showing an intention to affirm it, he can not there- 
after avoid it.’ If he has received under the contract 
anything of value, equity will require him to return the 
same before he can avoid the contract. 


A married woman may contract for necessaries for her- 
self and children and expenses for the benefit of her separate 
property. 

In Arkansas, a married woman may convey her real 
estate by deed of conveyance executed by herself the same 


Williams, 74 Tex. 294, 11S. W. 1101, 5 L. R. Aé 176; Peck v. Cain, 
27 Tex. C. A. 38, 63 S. W. 177. An infant’s note, given for necessa- 
ries, is enforcible. Guthrie v. Morris, 22 Ark. 411. Necessaries are 
not merely such things as are necessary to a bare subsistance, but in- 
clude things necessary to the infant’s use and comfort, considering 
his state and condition in life. Kerr v. Bell, 44 Mo. 120; Crafts v. 
(Cayre, 2S) IR, I, BOW, Ss Avell. Bis), COs I A, WO OS IAS IR, 7a, 1BXoxnitel 
clothing, medicine and medical attention are among things held to be 
necessaries. Kerr v. Bell, 44 Mo. 120; Kilgore v. Rich, 83 Me. 305, 
22 Atl. 176,12 L. R. A. 859, 29 A. S. R. 780. A buggy is not a necessity 
Heffington v. Jackson, (Tex. C. A.), 96 S. W. 108. A telegram, 
by an infant in destitute circumstances, to his parents for assistance 
is a necessity. W. U. Tel. Co. v. Greer, 115 Tenn. 368, 89 S. W. 
SOT 5 i Ig IRs AG (CNG Sh See 

7. Infant can not be bound by contract except for necessaries. 
K. C. R. Co. v. Moon, 66 Ark. 409, 50 S. W. 996; Bozeman v. Brown- 
ing, 31 Ark. 364; Munk v. Weidner, 9 Tex. C. A. 495, 29 S. W. 409; 
IR. 4P. Abaya! (Coy s% Seiviciely (igs (5 iy) OD Se We Sei, Ii 
he fails to disaffirm his contract within a reasonable time, after reach- 
ing his majority, he will be bound by it. Dillon v. Burham, 43 Kan. 
77, 22, P. 1016; McCollough v. Findley, (Kan.) 77, P. 696; 
Vogelsang v. Null, 67 Tex. 468, 3 S. W. 451; Simkins v. Searcy, 10 
Tex. C. A. 411, 32 S. W. 849; Keller v. Cooper, 12 Ky. L. Rep. 188; 
Lawson v. Lovejoy, 8 Me. 405, 23 Am. Dec. 256; Philpot v.Sandwich 
Mfg. Co., 18 Neb. 54, 24 N. W. 428. 

8. On avoiding contract he must restore what he has received. 
Price v. Blankenship, 144 Mo. 203, 45 S. W. 1123; Cummings v. 
Powell, 8 Tex. 93; Kilgore v. Jorden, 17 Tex. 347; Bullock v. Sprowells, 
93 Tex. 191, 54S. W. 661, 77 A. S. R. 849. 

N. M. 8 
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as if she were a feme sole. In Kansas she may sell and 
convey her real and personal property and enter into any 
contract with reference to the same in the same manner, 
to the same extent and with like effect as a married man 
may in relation to his real and personal property. In 
Missouri, a married woman is deemed a feme sole, so far 
as to enable her to carry on and transact business on her 
own account and to contract and be contracted with.?® 


Sec. 129.—The consideration.— 

It is essential to the validity of a contract that it be 
founded upon a_ sufficient consideration.1° Something 
must be given in exchange or some inducement offered by 
which some benefit will be gained, or some detriment with- 
held. A contract without a consideration can not be en- 
forced, but any benefit, however slight to the person mak- 
ing the promise, or to a third person, or any loss prevented 
to such parties, or any loss sustained by the opposite party, 
may, in the absence of fraud, be a sufficient consideration 
upon which to base a contract." 


9. Kirby’s Dig. Ark. secs. 740, 5209, G. S. Kan. sec. 4873; 
R. S. Mo. sec. 8304. At common law, a married woman may contract 
for necessaries for herself and children. Wright v. Hays, 10 Tex. 
132, 60 Am. Dec. 200. May contract debts for necessaries and for 
benefits to her separate property. Green v. Ferguson, 62 Tex. 528; 
Crieger v. McCracken, 87 Tex. 586, 30 S. W. 537. 

10. Raiganel v. Ayliff, 16 Ark. 594; Pinkerton v. Hudson, 87 
Ark. 506, 113 S. W. 35; Clark yv. Libly, 17 Kan. 634; Bailey v. Walker, 
29 Mo. 407; Bailey v. Smock, 61 Mo. 213; Riley v. Stevenson, 118 
Mo. App. 187, 94 S. W. 781; Clark v. Robinson, 135 Mo. App. 90, 
115 S. W. 514; George v. Chicago etc. R. Co., 214 Mo. 551, 113 S. W. 
1099; Jones v. Holliday, 11 Tex. 412, 62 Am. Dec. 487; St. Louis & 
Seek. (Conava) Wartern,s (lex Gar A) mS Om Soma Sem anlar 
ve ial, Ghee Cr Ano ily S. We O8R. In Kansas all 
written contracts import a consideration. Warren v. Johnson, 17 
12, SE. 


11. Bell v. Greenwood, 21 Ark. 249; Holmden v. Jones, 42 Kan. 
762, 23 p. 92; Lindell v. Rakes, 60 Mo. 249, 21 Am. Rep. 395; Scriba 
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Sec. 130.—Mutual consent.— 

Mutual consent is necessary to the validity of a contract 
so when there is an error or mistake of fact going to the es- 
sence of the contract, itis void. When one party is in- 
duced to enter into a contract by the fraud, deceit or mis- 
representation of the other party, he may, upon the dis- 
covery of such fraud or misrepresentation, rescind the 
contract.8 


Sec. 131.—Written contracts.— 


It is better practice, though not absolutely necessary, 
to have all express contracts reduced to writing, in order to 
prevent disputes in regard to their terms. When a notary 
is called upon to draw a contract, he should be very careful 
to ascertain that the parties fully understand each other and 
understand alike all the conditions of the contract, and then 
include every condition, term and contingency in the writ- 
ing, for the writing alone, in the absence of fraud, will be 


v. Neeley, 130 Mo. App. 258, 109 S. W. 854; Burgher v. Wabash 
R. Co., 139 Mo. App. 62, 120 S. W. 673; Beaucham v. Couch, 
(Tex. C. A.) 117 S. W. 924. A consideration of one dollar, paid 
in a gas and oil lease is merely nominal, and insufficient to support 
the contract. Great Western Oil Co. v. Carpenter, (Tex. C. 
IX) OS Ss We Se 

12. McFarlane v. York, 90 Ark. 88, 117 S. W. 773; Heiland v. 
Ertet, (Kan. App.) 44 p. 1005; Trounstine v. Sellers, (Kan.) 
1 poeta buckey van Stael wccrOus hou CO.m 13 om NOMAD DOS. 
113 S. W. 703; Embry v. Hargadin McKittrick D. G. Co., (Mo. 
INoyx)) WOE Sy We Wes Wodatein Ve Sows, (Sc Cine /Nojay) 
113 S. W. 631; American Surety Co. v. San Antonio L. & T, 
Con @exrCiv.Appoylosio. Weis sil. 

13. Reeder v. Meredith, 78 Ark. 111, 93 S. W. 558; Reeder 
v. Ford, 78 Ark. 603, 93 S. W. 560; American Standard Jewelry Co. 
v. Wethenington, 81 Ark. 134, 98 S. W. 695; Shook v. Puritan Mfg. 
Co. 75 Kan. 301, 89 p. 653, 8 L. R.A. (N.S.) 1043; St. Louis Jewelry 
Co. v. Baird, 75 Kan. 837, 90 p. 782; Raley v. Williams, 73 Mo. 310; 
Seal. v. Holcomb,’ (Tex. C. A.) 107°S. W. 916; Cabaneso v. 
Holland, 19, Tex. C. A. 391, 47 S. W. 379. 
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looked to, to ascertain the purpose and intention of the 
parties, parol evidence being inadmissible to vary the terms 
of a valid written contract. No person will be allowed to 
testify that this or that term, condition or provision is 
different from what it is plainly expressed in writing to be, 
though in case a contract is not plainly expressed in writing, 
a person may testify to what was said and done by the 
parties at the time the contract was entered into, so that 
the court may decide what was the intention and purpose 
of the parties.“ 


Sec. 132.—What contracts must be written.— 

Contracts in regard to the following matters must be in 
writing: 

1.—The promise of an executor or administrator to answer, out 
of his own estate, any debt or damage due from his testator or intes- 
tate. 

2.—A promise to answer for the debt, default or miscarriage of 
another. 

3.—Any agreement made upon consideration of marriage. 

4.—A contract for the sale of real estate or the lease thereof for 
a longer term than one year. 

5.—Any contract that is not to be performed within one year 
from the date it is made. 

6.—In Arkansas, every promise to pay a debt that has been dis- 
charged in bankruptcy. 

7.—In Arkansas and Missouri, no contract for the sale of goods, 
wares and merchandise for the price of thirty dollars or upward, shall 
be allowed to be good, unless in writing, unless the buyer shall accept 


14. Parol evidence is inadmissible to contradict written contracts. 
Colonial Mfg. Co. v. Jeter, 71 Ark. 185, 71 S. W. 945; Rase v. Lanyon 
Zinc Co. 68 Kan. 126, 74 p. 625; Willard v. Ostrander, 46 Kan. 591, 
26 p. 1017; Boyd v. Paul, 125 Mo. 9. 28 S. W. 171; Moorhead v. Davis, 
13 Okla. 166, 73 p. 1103; Liverpoole Ins. Co. v. Lumber Co. 11 Okla. 
579, 69 p. 936; Launs v. Schuber, 77 Tex. 24, 13 S. W. 614; Sanborn 
v. Plowman, 13 Tex. C. A. 95, 35 S. W. 193. May be admitted to 
explain written contract. Parker v. Norman, 65 Ark. 333, 46 S. W. 
134; Mason v. Ryns, 26 Kan. 464; Edwards v. Smith, 63 Mo. 119; 
Converse v. Langshaw, 81 Tex. 275, 16 S. W. 1031. 
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and actually receive the goods, or a part thereof or give something 
in earnest to bind the bargain. 

8—.In Missouri, in cities of more than 300,000 inhabitants, 
all applications for loans on real estate, and all appointments of agents 
to sell lands must be in writing. 

9—.In Oklahoma, all agreements to sell goods and chattels, at 
a price of fifty dollars or more, unless possession is immediately changed 
and except when sold at auction, must be in writing. 

Kirby’s Dig. Ark. secs. 3654-3656; G. S. Kan. secs. 3833-3838; 
R. S. Mo. secs. 2781-2784; R. L. Okla. sec. 941; R. S. Tex. art. 3965. 


Sec. 133.—Forms for contracts.— 

There are no froms for contracts specified or required 
by law, and the subject-matter, terms and conditions of con- 
tracts are so varied and multiform that it would be useless 
to undertake to write a set of forms that would be a guide to 
the notary. The contract should show in what county and 
state it is entered into, the name and residence of all the 
parties, the consideration and the thing or things to be done 
by each party. It should be dated and signed by all the 
parties and, if it is to be recorded, it should be acknowledged 
by all parties. The following is a general form for the com- 
mencement and close of a contract: 

STATE OF ; hss 

County of : 
This agreement this day made and entered into by and between 
, of the county of , state of , and , of the county of 
, state aforesaid, Witnesseth, that [here state fully the substance, 
conditions and terms of the contract, the consideration, and plainly 
what is to be done by each party]. 

Witness our hands at , county, ——, this ——day of 


—, A. D. 19—. 
For acknowledgment, see forms of acknowledgments for the state, 


in which the contract is to be performed. 
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CHAPPER VIIt 


CONVEYANCES. 

Sec. Sec. 
134. Conveyance defined. 139. Form by an attorney in 
135. Must be in writing. fact. 
136. Conveyance of homestead. 140. Forms by corporation. 
137. Forms for conveyance. 141. Form by an executor. 
138. Form for conveyance of 142. Forms for power of attor- 

homestead and _ relin- ney. 

quishment of dower. 143. Oklahoma forms. 


Sec. 134.—Conveyance defined.— 
A conveyance is a transfer by one person to another, or 
others, of the title to or some interest in real estate.! 


Sec. 135.—Conveyance must be in writing.— 

All conveyances of the title to real estate, or any interest 
therein, and all mortgages, liens or encumbrances thereon, 
aid all leases, or grants for a term of more than one year, 
must be in writing and subscribed to by the party or parties 
making the conveyance or grant.?, Such conveyance will be 
void as to creditors and subsequent purchasers in good faith, 
without notice thereof and for a valuable consideration, un- 
less it be acknowledged by the grantor or party making it, 
or proved as required by law before some officer authorized 
to take such acknowledgments or proof, and filed for record 
in the office of the clerk of the county in which such real 
estate or a part thereof is situated.’ 


1. Anderson’s Law Dict.; Black’s Law Dict. Bouvier’s Law 
Dict., title, Comveyance. 

2. Kirby’s Dig. Ark. sec. 3654; G. S. Kan. sec. 3834; R. S. Mo. 
sec. 2781; R. L. Okla: sec. 745. 

3. See acknowledgments. 
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Sec. 136.—Husband and wife shall join in conveyance of 
homestead, etc.— 

The husband and wife must join in the conveyance of 
the homestead in all states, and in the conveyance of the 
wife’s separate property in Texas. In Arkansas, Kansas, 
Missouri and Oklahoma the husband need not join in deed 
to wife’s equitable separate property. The husband alone 
may convey his separate property, or the community 
property of himself and wife other than the homestead, 
in Texas and Kansas, but can only transfer subject to dower 
in Missouri and Arkansas. Dower has been abolished 
in Oklahoma; the statute of that state is silent as to power 
of the husband to convey real property acquired after 
marriage, other than the homestead; the wife must join 
with the husband in the conveyance of the homestead. 


Sec. 137.—Forms for conveyances.— 

There are no set words or particular forms required by 
law for the conveyance of real estate. If the instrument 
shows clearly that the intention of the parties is to transfer 
the title of the property or some interest therein, it will be 
sufficient. In Arkansas the conveyance of the homestead, 
and in Texas all conveyances by married women, must be 
properly acknowledged, or they will be void as to the mar- 
ried woman’s interest. 

The following is a sufficient general form for conveyance 
in fee simple: 


STATE OF 5 \ 
ss 
County of : 

Know all men by these presents, that I, , of the county of ; 
and state of , for and in consideration of the sum of dollars, 
to me in hand paid by , the receipt of which is hereby acknowl- 
edged [if notes are given or assumed, add ‘‘and the further considera- 
tion of the said —— certain promissory notes, or that the said 
assume certain promissory notes, etc., fully describing the 
notes], have granted, bargained, sold, and do by these presents grant, 
sell and convey unto the said of county, state of 5 ell 
that certain tract or parcel of land situated in county, —— [here 
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describe the land by section, township, range, or name of survey and 
metes and bounds], to have and to hold the above described premises, 
together with all and singular the rights and appurtenances thereunto 
in anywise belonging, unto the said ——, his heirs and assigns forever; 
and I do hereby bind myself, my heirs, executors and administrators 
to warrant and forever defend all and singular the said premises unto 
the said ——, his heirs and assigns against every person whomsoever 
lawfully claiming, or to claim the same or any part thereof. 

Witness my hand at , on this day of 4 Jad, 1D), IO 


Sec. 138.—Form for conveyance of homestead and relin- 
quishment of dower.— 


County of 
Know all men by these presents, that we, and , his wife, 
of the county of , state aforesaid, for and in consideration of the 
sum of dollars, to us in hand paid, the receipt of which is hereby 
acknowledged, have granted, bargained, sold, and do by these presents 
grant, bargain, sell and convey unto the said , of the county of 
, state of , all that certain [here describe the property] with 
all and singular the rights, privileges and appurtenances thereunto 
in anywise belonging, to have and to hold unto the said , his heirs 
and assigns forever; and I the said [name of husband] do covenant 
with the said that I am seized in fee simple of said premises and 
have the lawful right to convey the same, and IJ do hereby bind myself, 
my heirs, executors and administrators to warrant and forever defend 
the same unto the said, , his heirs and assigns against every person 
whomsoever, lawfully claiming or to claim the same, or any part there- 
of; and I, the said , wife of the said , do hereby join in this 
conveyance and for the consideration above stated convey and renounce 
all right of homestead, and relinquish and release unto the said 5 
his heirs and assigns all right, claim and possibility of dower in and 
to said property. 
Witness our hands at 


STATE OF ; \ 
ss 


, this day of , A. D. 19—. 


Sec. 139.—Form for conveyance by an attorney in fact.— 


STATE OF : 

County of } bes 
Know all men by these presents, that I, , of the couty of 
, state aforesaid, by and through my attorney in fact, , duly 
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constituted and appointed by me by power of attorney dated on the 
day of , A. D. 19—, and recorded in book , page of 
the records of , county , for and in consideration of [proceed 
as in other deeds.] 
Witness my hand this 


BADE he 
By 


day of 


Attorney in Fact. 


Sec. 140.—Form for conveyance by a corporation.— 


STATE OF h 
County of : \ i 

Know all men by these presents, that , a private corporation 
duly incorporated under the laws of the state of , with its prin- 
cipal office and place of business in county, said state, for 
and in consideration of the sum of dollars, etc. [same as in ordi- 
nary deed]. 

In witness whereof the said corporation has caused its name to be 


signed and its corporate seal to be affixed, on this the day of ; 
A. D. 19—. 
[SEAL.] 
Attest: By —— President of said 
, Secretary. — Corporation. 


Sec. 141—Form for conveyance by executor under a will.— 


STATE OF A 
County of : \ ve 

Whereas, the last will of , deceased, late of the county of ; 
state aforesaid, was duly admitted to probate at the term A. D. 
19— of the probate court in and for county, as shown by order of 
said court, duly recorded in book , page of the probate min- 
utes for said county, and was by said order of court confirmed and 
appointed executor of said will; and, whereas, the said , deceased, 
did authorize and empower his said executor to make sale of and convey 
all of his estate as to him might seem best; now, therefore, know all 
men by these presents, that I, the said , executor aforesaid, by 
virtue of said authority and in consideration of the sum of dol- 
lars, etc. [proceed as in ordinary deed.] 

To have and to hold all and singular the said premises unto the 
, his heirs and assigns forever. 
Witness my hand at , this 


said 


day of , A. D. 19—. 


Executor of the will of 
, deceased. 
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Sec. 142.—Form for power of attorney.— 


STATE OF ; } 
ss. 
County of : 

Know all men by these presents, that I, , of the county of 

, state aforesaid, have this day made, constituted and appointed 
and do by these presents make, constitute and appoint , of 
county ——, my true and lawful attorney in fact for me and in my 
name and stead to sell, convey, make title to and warrant acres of 
land situated in county {here describe land] or if power of 
attorney is given for some other purpose, state fully for what purpose 
it is given] giving and granting unto my said attorney full power and 
authority to do and perform all and every act and thing whatsoever 
requisite to be done in and about the premises as fully to all intents and 
purposes as I might or could do if personally present, hereby ratifying 
and confirming whatsoever my said attorney shall and may do under 
and by virtue of this instrument. 


Witness my hand this 


, A. D. 19—. 
[Signature.] 


day of 


Sec. 143.—Forms in Oklahoma.— 


The statutes of Oklahoma set out the following forms 
for a deed and mortgage and provide that such forms shall 
be sufficient in that state.* 


FoRM FOR DEED. 


Know all men by these presents. That , party of the first 
part in consideration of the sum of dollars in hand paid, the re- 
ceipt of which is hereby acknowledged, do—hereby grant bargain, 
sell and convey unto the following described real property and 
premises situated in county, Oklahoma, to wit, [here describe 
property] together with all the improvements thereon and the appur- 
tenances thereunto belonging and warrant the title to the same. 
To have and to hold said described premises unto said party of the 
second part, ——— heirs and assigns forever free clear and discharged 
of and from all former grants, charges, taxes, judgments, mortgages 
and other liens and encumberences of whatsoever nature. 


Signed and delivered this =, 


day of 


4. R. L. Okla. secs. 1184, 4015. For quit claim deed insert 
“quit claim’’ instead of ‘‘warrant.’’ R.L. Okla. sec. 1185. 
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ForM FOR MORTGAGE. 


Know all men by these presents. That we, and , of 
the county of and state of , parties of the first part, have 
mortgaged and hereby mortgage to of the county of , state 
of , party of the second part, the following described real estate 
and premises situated in ——- county, state of Oklahoma, to wit: 
[Here describe property] with all the improvements thereon and appur- 
tenances thereunto belonging and warrant the title to the same. 


This mortgage is given to secure the principal sum of dollars 
with interest thereon at the rate of percentum per annum pay- 
able annually (or semiannually as the case may be) from accord- 


ing to the terms of certain promissory note—described as fol- 
lows, to wit; [Here describe note.] 


Dated this the day of , 19—. 


Statutes of the other four states de not prescribe any special 
forms for conveyance or mortgage. 
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Sec. 144.—Deposition defined.— 

A deposition is evidence given by a witness in answer 
to interrogatories, either oral or written, which evidence is 
written down for future use by or under the supervision of 
on officer authorized by a commission or by agreement of all 
parties interested in taking the same. In its general sense 
it includes all written evidence verified by oath, but in its 
more appropriate sense it is limited to the written testimony 
of a witness given in the course of a judicial proceeding, 
either at law or in equity. 


Sec. 145.—Notaries public may take Ce POSH OR Smad cal 
statutes govern same.— 

The statutes of Arkansas, Kansas, Missouri, Oklahoma 
and Texas expressly provide that notaries public may take 
depositions either within or out of the states. The statutes 
of most if not all of the other states have similar provisions. 
In Arkansas, any notary may take depositions anywhere in 
the state. Castle’s Supplement, sec. 5745. It will there- 
fore be well to examine some of the decisions of the courts 
touching their powers and duties in this respect. It is not 
the object of this work, and the author does not attempt to 
treat the subject of depositions generally; it is the province 
of this work to lay down the law and notice the decisions in 
regard to the work of the notary or officer taking the deposi- 


1. Anderson’s Law Dict. Aven v. Wilson, 61 Ark. 287, 32 S. W. 
1074. Indianapolis Water Co. v. American Straw Board Co., 65 Fed. 
534; Baker v. McGrath, 106 Ga. 419, 32 S. E. 370. 

All of the requirements of the statute under which the deposition 
is taken must be complied with. The omission of any thing, named 
in the statute, to be done destroys their competency as evidence, if 
objected to. Stone v. Stillwell, 23 Ark. 444; Babb v. Aldrich, 45 Kan. 
Disa 5 Pano 5S wATCHISON mem Cor Ow Hon kon COMVae beatson,e4 mln Oo ls. 
Garner v. Cutler, 28 Tex. 182; Laird v. Ivans. 45 Tex. 623; Rice v. 
Ward, 95 Tex. 536, 56 S. W. 747; Adams v. State, 19 Tex. App. 261. 
If objected to a deposition not returned as required by statute, can 
not be read in evidence. Avery v. Avery, 12 Tex. 54, 62 Am. Dec. 513. 
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tion. The statute of the state in which the commission is 
issued governs the taking of the deposition, and it is neces- 
sary that every statutory requirement be substantially 
complied with.2. The notary should, in taking and certify- 
ing depositions, carefully follow the forms, for the state in 
which the deposition is to be used. 


Sec. 146.—Depositions should also conform to commission. 

The taking of the deposition should be in conformity 
with the notice and commission. In a number of the 
states the statute requires the party desiring the depositions 
of a witness to notify the adverse party of the time and place 
he intends to take such depositions, and when either the 


2. The-certificate should show that the oath was administered by 
the officer taking the deposition, or, if the oath is administered by 
another, the certificate should show that the witness was sworn in the 
presence of the officer taking the deposition, and that the person 
administering the oath was an officer authorized to administer oaths. 
Patton v. King, 26 Tex. 685, 84 Am. Dec, 596; Powers v. Shepherd, 
21 N. H. 60, 53 Am. Dec. 168. That the witness was sworn by the 
officer in due form of law is sufficient. Neill v. Codey, 26 Tex. 286. 
A justice of the peace may administer the oath, if done in the presence 
of the officer taking the depositions, and the certificate shows that fact. 
Vaughan v. Blanchard, 2 Dall. (U. S.) 192, 1 L. Ed. 344. 

The certificate must be signed by the officer taking the deposi- 
tions. Bush v. Barrow, 78 Tex. 6, 14 S. W. 238. If more than one 
officer acts, in taking depositions, all should sign the certificate or, 
each make a separate certificate showing what he did. Brown v. 
Southworth, 9 Paige (N. Y.), 351; Water v. Freedland, 2 Miles [Pa.], 
161. The answers of the witnesses should be attached to the commis- 
sion, and all papers to be returned should be attached together. Gage 
v. Brown, 125 Ill. 552, 17 N. E. 754. If the answers be returned 
with the commission, every thing else showing regular, they may be 
used as evidence, though not attached to the commission. T. & P. 
R. Co. v. Walker, 60 S. W. 796. 

A deposition returned without the signature and endorsements 
on the outside of the envelope required by statute, should be sup- 
pressed. Barber v. Greer, 94 Tex. 584, 63 S. W. 934. é 

3. Thomas v. Wheeler, 47 Mo. 363; Moss v. Barth, 34 Mo. 316; 
Boykin v. Smith, 65 Ala. 294; Hill v. Hill, 42 Pa. St. 198. 
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notice or commission states the time and place of taking the 
deposition, the notary should summon the witness to appear 
before him at the time and place mentioned; and his certifi- 
cate should state when and where the deposition was taken. 
If from sickness or any unavoidable cause the witness can 
not attend, or the notary can not take the deposition at the 
time specified, he should state in his certificate fully the 
diligence used and the reason for the delay in taking the 
deposition. § 

The name of the witness and (when the officer is named 
in the commission), the name of the officer should appear 


4. The notice stated the place for taking the deposition as the 
office of ‘‘Squire Moore.’’ The certificate showed that it was taken 
at the office of Enos Moore; held, that the deposition was inadmissible. 
McClintock v. Crick, 4 Iowa, 453 See, also, Wannock v. Macon, 53 
Ga. 162. But depositions will not be suppressed because taken at a 
different place from the one named in the notice, if taken in the pres- 
ence of both parties or the representatives. Gartside Coal Co. v. 
Maxwell, 20 Fed. Rep. 187. A certificate stating that the deposition 
was taken at the time and place designated in the commission is suffi- 
cient. Faucher v. Armstrong, 5 Ark. 187; Whittaker v. Voorhees, 38 
Kan. 71, 15 P. 874; Dye v. Bailey, 2 Cal. 383; Dawson v. Dawson, 26 
Neb. 716, 42 N. W. 744. 

5. The taking of the deposition should be commenced on the day 
specified in the notice. Fox v. Carlisle, 3 Mo. 197. When the taking 
of the deposition covers more than one day, or is postponed from day 
to day, the officer should keep his record showing what was done on 
each day. Ex parte Green, 126 Mo. App. 309, 103 S. W. 503. If 
the officer, of his own motion and over objection, adjourns over a day 
on which he could have taken testimony, he is without authority to 
proceed further in the matter. Ex parte Green, 86 Mo. App. 216. 
If defendant’s agent is present and makes no objection to postpon- 
ment he can not afterwards be heard on motion to quash because of 
the adjournment. M. K. &. T. Ry. Co. v. Williams, Tex. Civ. App. 
96 S. W. 1087. The deposition of one of the witnesses was taken 
on the day appointed; another witness could not attend on account 
of being under process to attend elsewhere; held, proper to adjourn 
and take the testimony of the other witness the next day when he 
could attend. Andrews v. Jones, 10 Ala. 460. 
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in the signing of the depositions or the official certificate, the 
same as in the commission. If the name be merely mis- 
spelled in the commission, it is immaterial, but if the wrong 
initials are used, or the name so mispelled as to make it a 
different name, the commission and interrogatories should 
be returned to the clerk or the party sending them, with an 
explanation so that the correction can be made before the 
depositions are taken.°® 


6. The commission was addressed to Barham; The officers’ name 
was Basham; held, the variance was fatal, and the deposition should 
have been suppressed. Kirk v. Suttle, 6 Ala. 679. Cory and Cary, 
were held idem sonaus; that is, to be the same name. Bibb vy. Allen, 
149 U. S. 481, 37 L. Ed. 819. The certificate should show full com- 
pliance with the commission. Connellie’s Succession, 6 La. Ann. 479; 
Hamberger v. Alexander, 11 Utah, 363. 

NAMES OF WITNESSES:—The names of witnesses whose 
depositions are to be taken should be specified in the notice,and if 
depositions of persons not named are taken, they should be suppressed. 
Strayer v. Willson, 54 Iowa, 565. The parties agreed that the deposi- 
tion of S. M. K. should be taken. The notary took and returned the 
deposition of Sally E. McK.; held, that it was inadmissible. Glenn v. 
Gleason, 61 Iowa, 28. See, also, McCoy v. People, 71 Ill. 111; Field v. 
Tenny, 47 N. H. 513, 77 Am. Dec. 780. 

Notice was given for taking the depositions of Patrick Horan. 
The notary took and returned the depositions of James Horan; held, 
that the depositions were properly excluded. Patterson v..Wabash, 
etc., R. Co., 54 Mich. 91; Scholes v. Ackerland, 13 Ill. 650. The certi- 
ficate to the depositions of A. B. Smith and C. D. Smith gave the 
names as A. B. and C. D. Smith; held, sufficient. Adams v. Flannigan, 
36 Vt. 347. 

A mistake in the Christian name is not fatal if it can be corrected 
from the whole deposition, Kendall v. Limberg, 69 Ill. 355, and when 
the name of the officer was written ‘“‘Stormer”’ in the place of ‘“‘Stenner”’ 
held, not fatal. Green Co. v. Bledsoe, 12 Ill. 267. ‘‘Lewis’’ and 
“Louis” were held to be the same name in Man v. Wetzel, 3 Colo. 2; 
Man v. Birchard, 40 Vt. 326, 94 Am. Dec. 328. A deposition signed 
Emily A. P. when the notice given was for the deposition of Mrs. I. V. 
P.; held, Emily A. P. being the wife of I. V. P. and this being known to 
both parties, the deposition was properly admitted. Kent v. Buck, 
45 Vt. 18. 
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Sec. 147.—Manner of taking depositions.— 


In ARKANSAS, KANSAS, MissouRI, OKLAHOMA AND 
TExXAs, and in many of the other states, depositions may be 
taken in either of two ways: 


1. By notice given to the adverse party. 


2. Under a commission issued by the clerk of the court 
in which the suit is pending. The commission may be 
issued specially to some person or officer agreed upon by the 
parties and named in the commission, or it may be directed 
generally to any notary public, or other officer, within the 
county where the witness resides, who is authorized to take 
depositions. 


Sec. 148.—Taken under notice given.— 


When depositions are taken under notice, the parties, 
their agents or attorneys appear at the notary’s office at the 
time specified, and examine the witness orally before him. 
It is the duty of the notary to reduce the testimony of the 
witness to writing, or to have the witness write the same 
down in his presence. In Arkansas and Missouri, he must 
pass on all objections as to the admissibility of the testi- 
mony, but in cases of doubt he should state the question 


A commission was issued to take the depositions of persons 
named as follows: William Smith, James Willis, Henry Dunsmore, 
Ellin Duffield, Henry Gibson, Joseph Clark, Alaxander Robson, and 
Mahalele Elliott. Under the commission the notary took the deposi- 
tions of William P. Smith, James Millis, Ellen Duffield, Harvey Gip- 
son, Henry C. Dunsmore, Mahal Elliott, Alaxander M. Robertson, 
and Joseph C. Clark. On motion to suppress, the court said: ‘We 
understand the-rule to be that the law recognizes but one Christian 
name,” and the motion was on that ground overruled as to William P. 
Smith, Henry C. Dunsmore and Joseph C. Clark. It was overruled 
as to Ellen Duffield because Ellen and Ellin are the same name, but 
was sustained as to James Millis, Harvey Gipson, Mahal Elliott and 
Alaxander M. Robertson, the court holding that these names were not 
the same names mentioned in the commission. Strayer v. Willson, 
54 Towa, 565, 37 A. M. Rep. 216. 


N. M. 9 
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and answer and the objection made, and let them go in with 
the rest of the deposition to be passed upon by the judge 
trying the cause. 


In Missouri, he must at the request of the party against 
whom he rules, state the question, the objection and his 
ruling thereon, and submit the same to the judge trying the 
cause 

The laws of Kansas and Oklahoma make no provision 
as to the officer, taking depositions, ruling upon the admissi- 
bility of the testimony, or other objections thereto, but the 
complied laws of Oklahoma, sec. 5884, provide that no 
exception to depositions, other than for incompetency or 
irrelevancy, shall be regarded unless made in writing and 
filed before commencement of the trial; this indicates that, 
the court trying the case passes on the admissibility of the 
testimony, and that the officer taking the depositions has 
no authority to hear objections or make rulings in regard to 
the admissibility of the testimony. 

In Texas, the act of 1907, providing for the taking of 
depositions, by notice in answer to oral questions, expressly 
provides that the officer taking the deposition shall not rule 
on objections to questions or answers, but, when objection 
is made he shall write down the question, the answer and the 
objection, and send them in with the depositions to be passed 
on by the court trying the case. In taking depositions in 
this manner it is desirable to have both parties present, but 
after the time mentioned in the notice arrives, if one party 
appears, the notary is under no obligation to wait for the 
other party to appear. The witnesses should all be sworn 
to tell the truth, the whole truth and nothing but the truth, 
in answer to the questions, or interrogatories propounded to 
them. 


Sec. 149.—Taken under commission.— 
When depositions are taken under commission, inter- 
rogatories are propounded in writing, by the party desiring 
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the depositions, and filed with the clerk of the court where the 
suit is pending. Cross-interrogatories are filed by the 
opposite party if he desires to ask any questions. These, 
together with the commission, are sent to the notary. If 
the commission specifies the time and place of taking the 
depositions, the notary should summon the witness or wit- 
nesses to appear before him at the time and place specified. 
The notary conducts the examination by reading the inter- 
rogatories to the witness and reducing his answers to writ- 
ing, or causing the witness to write them in his presence. 
Neither party nor his attorney is entitled to be present dur- 
ing the examination of the witness, unless by agreement 
both parties or their attorneys are present.’ 


Sec. 150.—Subpoena— Definition.— 

A subpoena is a writ commanding the person to whom it 
is directed to appear and testify at a specified time and place. 
When it contains a clause directing the witness to bring 
with him any book, writing or other thing under his control, 
it is called a subpoena duces tecum.® 


Sec. 151.—Notaries may issue subpoenas.— 

Under the laws of Arkansas, Kansas, Missouri, Okla- 
homa and Texas notaries are authorized to issue subpoenas 
for witnesses whose depositions they are required to take. 
The style of the subpoena should be, ‘The state of (here 
name the state’). In Arkansas and Texas it should be 
addressed to the sheriff or any constable of the county 
where the witness resides. In Kansas, Missouri and Okla- 
homa it should be addressed to the witness or witnesses for 
whom it was issued. (For forms see sec. 188a.) 


7. Bouvier’s Law Dict.; Scott v. Shields, 8 Cal. App. 12, 96 P. 385; 
Burns v. San Francisco Sup. Ct., 140 Cal. 1, 73 P. 596; Alaxander v. 
Harrison, 2 Ind. App. 47, 28 N. E. 119. 

8. Bouvier’s Law Dict.; Jackson v. Motley, 157 Ala. 408, 47 So. 
590. 
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Sec. 152.—By whom served.— 


In ARKANSAS, Kansas and MIssourI a subpoena may 
be served by the sheriff, coroner or any constable of the 
county. In Texas by the sheriff or any constable of the 
county in which the witness resides. In Arkansas the sub- 
poena may be served by showing it to the witness and stat- 
ing to him its substance. In Kansas, Missouri and Okla- 
homa it may be served either by reading it to the witness or 
by delivering him a copy, or in Oklahoma, if the witness 
should not be found, by leaving a copy at his residence. In 
Texas it is served by reading it to the witness. 


Sec. 153.—Witness fees.— 

In civil cases before the witness can be compelled to 
attend, he must be tendered his fees and mileage for one 
day’s attendance. In Missouri, when he lives less than 
forty miles from the place where he is required to appear, it 
is not necessary to tender his fees. 


Sec. 154.—-When subpoena should be served.— 

The service of a subpoena ought to be made in a reason- 
able time before the taking of depositions. At least one 
day’s notice should be given, however inconsiderable the 
distance may be, in order to enable the witness to put his 
affairs in such order that his attendance may be as little 
detrimental to his interests as possible. When he resides at 
a distance he should be allowed sufficient time to reach the 
place to which he is summoned, at the specified time, by 
starting the day after he is served, and traveling by the 
usual route.® 


Sec. 155.—Return of the subpoena.— 

The officer serving the subpoena should make a written 
return on the same and return it to the notary. The return 
should show how the subpoena was served, .and whether or 


9. Greenleaf on Evd., sec 314. 
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not the fees were tendered by the officer; and in Missouri, 
if the witness resides a greater distance than forty miles, the 
return should state how far he resides from the place where 
he is required to attend. 


Sec. 156.—Writ of attachment, when issued.— 


If a witness fails or refuses to obey a subpoena the 
notary may issue a writ of attachment, to any peace officer 
of the county, commanding him to arrest the witness. and 
bring him before the notary, or to have the witness give 
bond with good and sufficient sureties conditioned that he 
will appear before the notary at the time and place men- 
tioned in the attachment 

Notaries should be careful to ascertain before attaching 
a witnesss, whether or not the law has been complied with in 
reference to service and payment of fees. They should, 
moreover, require the party on whose behalf the attendance 
of the witness is desired, or his attorney, to make an affidavit 
showing the materiality of the testimony of the witness. 


Sec. 157.—Nonattendance of witness—contempt.— 


When a witness without good cause fails to obey a sub- 
poena, the notary may punish him for contempt. In Arkan- 
sas the punishment may be by fine not to exceed thirty 
dollars, or imprisonment not exceeding five days. In Kan- 
sas and Missouri the punishment is by fine not exceeding 
fifty dollars. In Oklahoma, punishment for nonattendance 
is by fine not exceeding fifty dollars;punishment, for refusal 
to be sworn or to testify may be by fine not exceeding fifty 
dollars; or the officer may commit the witness to jail there 
to remain until he is willing to be sworn or to testify, but 
justices of the peace and notaries public, unless acting as 
commissioner for the district court, can not punish witnesses 
for contempt. In Texas punishment is by fine not exceed- 
ing one hundred dollars or imprisonment not exceeding three 
days, or by both such fine and imprisonment. 
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Sec. 158.—Judgment of contempt.— 

If it becomes necessary to punish a witness for con- 
tempt, for disobeying a subpoena, the notary should enter 
against him a judgement nzs1, that is a conditional judgment, 
adjudging him guilty of contempt, unless he shall appear 
and show cause why he should not be found guilty; and then 
cite the witnesses to appear on a certain date (giving him a 
reasonable time) to show cause, if any he has, why the judg- 
ment should not be made final. If the witness appears and 
shows good excuse for his nonattendance, he should be dis- 
charged, but if he fails to appear, or having appeared, fails 
to show reasonable excuse for his non-attendance, the 
notary should enter an order making the judgment finding 
him guilty of contempt final, and assess his punishment at a 
fine or imprisonment as he may deem adequate and just, not 
to exceed the punishment above mentioned. 

For refusing to be sworn or to testify, the witness may be 
summarily punished, that is punished without notice; but 
in all cases an order should be entered by the officer in his 
record adjudging the witness in contempt, including a state- 
ment of in what the contempt consisted, and the punish- 
ment assessed against him.!° 

The order should state the disobedience of the witness 
and contain a finding, or holding of contempt for such dis- 
obedience. 8 Ohio N. P. 241. 

A notary has no authoruty to punish a party to the suit 
for refusing to answer. Ex parte Johnson, 54 Tex. Cr. Rep. 
113, 1142S. W743. 


Sec. 159.—Refusing to be sworn, or testify.— 

Witnesses may be punished for contempt for willfully 
refusing to be sworn or to testify. If the witness has con- 
scientious scruples as to being sworn he should be allowed 


10. In re Merkel, 40 Kan. 27, 19 P. 401; ex parte Munford, 57 
Mo. 603; Keller v. Goodrich Co., 117 Ind. 556, 19 N. E. 196, 10 A. S. 
R. 88. 
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to affirm. If he refuses to anwser a question he should be 
examined as to his reason for such refusal, to see if he comes 
under any of the statutory exceptions named in the preceed- 
ing section, if he does not the officer should insist on his 
answering the question, and, if he still refuses to do so, he 
should adjudge him in contempt and punish him therefor, 
keeping the penalties assessed within the limits mentioned 
in sec. 157. A general refusal to testify, is not sufficient to 
justify proceedings for contempt. The witness should have 
read to him or be asked a specific question.!! 


Sec. 160.—Witness refusing to answer—personal privilege. 

If a witness refuses to answer a question the notary may 
punish him by fine or imprisonment for contempt, unless the 
question is one that the law does not require him to answer 
and he pleads his personal privilege. And herein it will be 
well to consider the privileges of the witness. 


Sec. 161.—When the answer would criminate the witness 
or the witness’ husband or wife.— 

No person can lawfully be compelled to answer a ques- 
tion if the answer would expose the witness (or the husband 
or wife of the witness) to any criminal charge or to a for- 
feiture of his or her estate. The rule is not confined to cases 
where the answer would of itself be sufficient to convict. If 
it would disclose a fact forming a necessary and essential 
link in a chain of testimony sufficient to secure a conviction, 
the witness is not bound to answer.” 


11. The witness made a general statement that upon the advice of 
counsel he would answer no question. Such statement was insuff- 
cient to justify a commitment for contempt. He should have been 
asked, and given opportunity to answer, specific questions. Ex parte 
Green, 126 Mo. App. 309, 103 S. W. 503. When a witness refuses to 
answer specific questions, because his counsel told him to not answer 
them, it is proper for the notary, after explaining to him that he must 
answer them, to commit him for contempt. In re Merkel, 40 Kan 
Rif WO) 1 AO 

12. Wharton on Evd., sec. 533-4; 1 Greenleaf on Evd., Sec. 451; 
State v. Bach Liquor Co., 67 Ark. 163, 55 S. W. 854; Stephens v. State, 
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It is for the witness to decide what his answer will be; 
and if he can say on his oath that ‘“‘he can not answer with- 
out accusing himself,’’ he can not be compelled to do so. 
The .witness can not be required to explain fully how he 
might be criminated by the answer. It is, however, the 
province of the officer taking the deposition to decide wheth- 
er any direct answer to the question would furnish evidence 
against the witness (or the husband or wife of the witness), 
and if, in the officer’s opinion, it would not, he should over- 
rule the witness’ demurrer.!® A witness can not claim such 
privilege on the ground that his testimony would disgrace 
him, it is only when his testimony might subject him to a 
criminal prosecution that he may claim the privilege of not 
testifying; so if the witness has been pardoned for the offense 
about which he is called upon to testify, or if it is barred by 
the statute of limitations, or if the statute provides that in 
case he testifies about the matter he shall not be prosecuted, 
he may be compelled to testify;14 and if a witness, knowing 
his privilege waives it, and begins to testify he can not refuse 
to complete the narrative on the ground that he might in- 
criminate himself.!® 


Sec. 162.—Confidential communications—husband and 
wife.— 

The statutes of Arkansas and Kansas, provide that the 
husband and wife shall be incompetent to testify for or 
against each other, concerning any communication made 
by the one to the other during their marriage, whether called 
while that relation subsists or afterwards. The statute of 


50 Kan. 712, 32 P. 350. The same rule applies to cases of contempt. 
In re McKenna, 47 Kan. 738, 28 P. 1078. 

13. Ward v. State, 2 Mo. 120. 

14. Greenleaf on Evd., sec. 451a. In re Bell, 69 Kan. 885, 76 
P. 1129; State v. Jack, 69 Kan. 387, 76 P. 911; affirmed in 199 U. S. 
372, 50 L. Ed. 234; ex parte Hedden, 29 Nev. 353, 90 P. 737. : 

15. 1 Greenleaf on Evd., sec. 451; State v. Wells, 54 Kan. 161, 
37 P. 1005; Ex parte Hedden, 29 Neb. 353, 90 P. 737. 
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Arkansas, further provides that either shall be allowed to 
testify for the other, in regard to any business transacted by 
the one for the other in the capacity of agent.16 The 
statutes of Missouri provide that a married woman may 
testify in all cases to which she is a party. She is also a 
competent witness in actions by or against her husband 
(1) in actions upon policies of insurance, upon property, so 
far as relates to the amount or value of the property alleged 
to have been injured or destroyed; (2) in actions against 
carriers, so far as relates to the loss of property and the 
amount and value thereof; (3) in all matters of business 
transactions, when the transaction was had or conducted 
by such married woman, as the agent of her husband, and 
that a married man is a competent witness in any suit in the 
name of or against his wife as to any business or transaction 
conducted by him, as agent of his wife, but in no case is a 
married woman a competent witness, as to the confidential 
communications between herself and her husband,whether 
called as a witness while the relation exists or subsequent 
thereto.17 The statute of Oklahoma provides, that the 
husband and wife are incompetent to testify, for or against, 
each other, except concerning transactions in which one acted 
as agent of the other, or when they are joint parties and have 
a joint interest in the action; but in no case shall either 
testify, as to confidential communications between them, 
whether called as a witness while the relation subsists or 
afterwards.!®> In Texas, the husband or wife is a competent 
witness in any suit or proceeding to which either is a party, 
except as to confidential communications between them.!® 


Sec. 163.—Attorney and client.— 
Attorneys are privileged to refuse to testify concerning 
any communication made to them by their clients, or their 


16. Kirbys’ Dig. Ark. sec. 3095. 
17. R. S. Mo., sec. 6354, 6359. 
18. R. L. Okla. sec. 5050. 

19. R.S. Tex. art. 3689. 
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advice thereon, and clients are also privileged from testify- 
ing as to the advice given them by their attorneys; neither 
can an interpreter be compelled to testify as to the communi- 
cation between attorney and client. In Texas, an attorney 
can not be compelled to testify to any fact that has come 
to his knowledge, by reason of his employment.?? When 
such communications are written instruments, such as 
deeds, notes, etc., they can not be compelled to introduce 
them, and if such instruments are deposited with an attorney 
for the purpose of procuring his advice, he can not be com- 
pelled to testify as to their condition or contents. It is not 
necessary that a judicial proceeding should have been com- 
menced, or that any fee should have been paid to the attor- 
ney, or that he should be subsequently employed, in order 
to bring such communications within the rule; and when two 
adverse claimants go to the same attorney for advice he can 
not be compelled to testify as to communications made by 
either.”} 

An attorney can not, on the ground that it is a privileged 
communication, object to testifying as to— 

(1) Any communication made to him as legal adviser, 
in furtherance of any criminal purpose; because, when an 
attorney takes part in preparing for a crime, he acts as a 
criminal and not as a lawyer.” 


PAY, INOS Ais Syorcteie, 7s INekee Wil, @8} Se VW. Sede Tene ae (Cae. 
(Kan.), 14 P. 456; In re Huffman Estate, 132 Mo. App. 44, 111 
S. W. 848; State v. Dawson, (Mo.) 1 S. W. 827; Rosebud 
v. State, (Tex. Cr. Rep.), 98 S. W. 858. 

21. It is immaterial that no fee has been paid. Sergent v. 
Hampton, 38 Me. 581; Davis v. Morgan, 19 Mont. 141. Not neces- 
sary that a judicial proceeding be commenced. Greenleaf on Evd., 
vol. 1, sec. 240; Denver T. Co. v. Owens, 20 Colo. 107. Rule extends 
to communications with both parties when employed for advice by 
both. 1 Greenleaf, Evd., sec. 240; Harris vy. Daugherty, 74 Tex. 6, 
WIS, Wie, OAL, TG) UN, Gy, 1s STD, 

22. 1 Greenleaf on Evd., sec. 242; Hickman v. Green, 123 Mo. 
165, 22 S. W. 455; Taylor v. Evans, 29S. W. (Tex. C. A.) 172; Orman 
v. State, 22 Tex. App. 617, 3 S. W. 468, 58 Am. Rep. 662. 
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(2) <Any fact observed by him in the course of his em- 
ployment as attorney showing that any crime or fraud has 
been committed since the commencement of his employ- 
ment, or any communication seeking advice in regard to 
the perpetration of a fraud.”8 

(3) Any fact with which he becomes acquainted 
otherwise than in his character as legal adviser.”4 

(4) Who employed him to act in his professional 
capacity in a case, and as to the capacity in which the per- 
son acted who employed him.?° 

(5) The fact that he drew up a will or other document, 
and that it was duly executed.?°® 

(6) The fact that title deeds or other Aocument: about 
which he has been consulted are in existence, and as to their 
whereabouts; but not as to their contents.?” 

(7) Any communication made to him by a person 
against whom he was acting in his professional capacity, 
though he has usually acted as such person’s legal adviser.?8 


Sec. 164.—Ministers of the gospel, physicians, etc.— 
Under the common law communications confidentially 
made to ministers of the gospel, priests, physicians or sur- 
geons are not privileged. They may be compelled to testify 
in regard to such communications. In Texas this rule re- 
mains unchanged. But in Arkansas, Kansas, Missouri and 
Oklahoma it has been provided by statute that ministers of 
the gospel and priests may not be compelled to testify con- 
cerning a confession made to them in their professional 
character, in the course of discipline enjoined by the rules 


23. Hyman v. Grant, 102 Tex. 50, 112 S. W. 1042; Matthews v. 
Hoagland, 48 N. J. Eq. 455, 21 Atl .1054. 

24. Titus v. Johnson, 50 Tex. 224; Flack v. Neill, 26 Tex. 273. 

25. 1 °Greenleaf, sec. 245. 

26. Graham et. al. v. Fallon, 4 Mo. 338. 

27. Johnson v. Sullivan, 23 Mo. 474; Zabol v. Schroeder, 33 
Tex. 308. 

28. Wilson et al v. Goodlove, 34 Mo. 337. 
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of his church, unless the person making such confession con- 
sent that it be testified to; and that a physician or surgeon 
or trained nurse may not be compelled to testify concerning any 
information which he may have acquired from any patient 
while attending him in a professional character, which is 
necessary to enable him to prescribe for or perform any 
operation upon such patient, or properly nurse or care for 
lm. *? 


Sec. 165.—Statutes strictly construed.— 

The statutory provisions on this subject, abrogating, 
as they do, the common law should be construed strictly. 
If, on the one hand, the confession was not made to the 
priest or the preacher, “‘in his professional character, in the 
course of discipline enjoined by the rules of practice of his 
denomination, or if, on the other, the informafion acquired 
by the physician or surgeon, or trained nurse, was not neces- 
sary to enable him to prescribe for, operate upon or nurse 
such patient; or was not obtained by personal examination 
of such patient, or through a communication made to him, 
by his patient, with reference to some physical or supposed 
physical disease, the confession made to the priest or 
preacher, or the information obtained by the physician or 
surgeon or trained nurse, would not come within the rule.’ ’?° 


29. Kirby’s Dig. Ark. sec. 3095; R. S. Mo. sec. 6359; R. 
L. of Okla. sec. 5050. Druggists do not' come within the rule as 
to physicians, and may be compelled to testify what medicines they 
have furnished. Brown v. Hannibal & St. Joe. R. R. Co., 66 Mo. 588. 

30. A physician was called to see a patient, afterwards the family 
physician took charge of the case, within a few hours, the physician 
first employed called again, when a statement was made by the patient 
to him as to the cause of the injury, held, to be a privileged communi- 
cation. E. Patterson and Son v. Cole, 67 Kan, 441,73 P. 54. A 
statement made by a girl to her physician as to the time of her first 
act of intercourse with the defendant, is admissible. Clark v. State, 
8 Kan. 482, 61 P. 814. 

A physician can not be compelled to testify, as to the diagnosis 
of plaintiff’s case, as shown by records kept by him. Smart v. Kan- 
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Sec. 166.—Secrets of state.— 

No person can be compelled to give evidence relating to 
any affairs of state, or as to official communications between 
public officers upon public affairs, except with the permis- 
sion of the officer at the head of the department concerned. 
And no one who has been employed to collect evidence for 
the use of the government can be compelled to disclose the 
name of his employer, or the nature of the connection be- 
tween them, or the name of any person through whom he 
communicated with the government, or its officers, nor 
whether or not the government has received the information. 
He may, however, be asked whether or not the person to 
whom the information was communicated ‘is a magistrate. 
(Stephens Dig. of the Law of Ev. 112; 1 Greenleaf on Ev. 
Secsy 200 2ods) 


Sec. 167.—Answers which would needlessly degrade the 
witness’ character.— 

Where the answer to a question will not expose a witness 

to a criminal prosecution or penalty, but will directly and 

certainly degrade his character, he is, as a general rule, 


sas City, 105 S. W. (Mo.) 709. Information, acquired by a phy- 
sician by observation of his patient, is privileged. Smoot v. Kansas 
City, 194 Mo. 513, 92 S. W. 363. 

A statement by a patient, as to the position he was in, when the 
injury cocurred is admissible. Green v. Terminal Association of St. 
Wouisee ie loml SLO Ss Wa dalos 

It was admissible for plaintiff’s physician to testify that, upon 
one occasion when at her house, she was walking about and that she 
went up stairs without crutches. Chlanda v. St. Louis Transit Co., 
213 Mo. 244, 112 S. W. 249. 

A notary, who is also a priest, may testify in regard to communi- 
cations made to him as a notary. Partridge v. Partridge, 220 Mo. 
321, 119 S. W. 415. In order to make a statement to a minister of 
the gospel inadmissible, it must be made to him in his professional 
capacity, and in the course of desciplin enjoined by the rules of prac- 
tice of his denomination. State v. Mcrgan, 196 Mo. 177, 95 S. W. 


402. 
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privileged to refuse to anwser, except where the question 
calls for evidence relevant to the facts in issue. 

The facts in issue in an action are those which, by the 
form of the pleadings, are affirmed on one side and denied on 
the other. 

It is impossible to give a satisfactory definition of rele- 
vancy within the compass of a few lines, but, generally 
speaking, any answer should be held relevant to the facts 
in issue if it shows or tends to show that any such fact must 
or can not have occurred, or probably does or did exist, or 
not. 

There are these exceptions to the rule above stated, as 
to witnesses not being compelled to give answers degrading 
their characters. 

A witness may be compelled to answer any question 
put during his cross-examination, however irrelevant it may 
be to the facts in issue, which tends: 

(1) To test his accuracy, veracity or credibility; or 

(2) To shake his credit by injuring his character. 

When a witness objects that an answer will, if given, 
degrade him, the notary taking his deposition should see for 
himself that the answer will directly show the witness’ in- 
famy before excusiig him from giving it. The fact that the 
answer will tend to degrade him is no excuse. 

Inasmuch as it is almost impossible for an officer tak- 
ing depositions to decide whether or not a question will be 
relevant to the issues in the case as they will appear at the 
time it is tried, and as it is with reference to those issues that 
questions of relevancy must be decided, a witness should 
not be allowed to refuse to answer on the plea that the 
answer will disgrace him, except in a very plain case of 
impertinence. 

A witness may waive his privilege in a case of this kind, 
just as he may where the answer will criminate him.*! 


31. Ex parte Gfeller, 178 Mo. 248, 77 S. W. 552; Holloway v. 
Kansas City, 184 Mo. 19, 82 S. W. 89. 
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Sec. 168.—Taking advantage of privilege.— 

The privilege of refusing to answer is that of the wit- 
ness, and he must make the objection. He can not take 
advantage of an objection made by a party litigant. In 
making the objection the witness should always be required 
to state why he is privileged to refuse to answer, so that the 
officer taking his depositions may pass upon the objection 
intelligently, it being for such officer, and not for the wit- 
ness, to decide whether or not any question put calls for 
evidence which the witness is privileged to refuse to give.* 


Sec. 169.—Refusing to answer a question because irrelevant 
or incompetent.— f 

A witness whose deposition is being taken stands in the 
same position as an ordinary witness, subject to the same 
rules of examination prevailing at common law, except 
where such rules have been modified or changed by statute. 
“The fact that his testimony is being taken by deposition, 
and not in open court, does not create a peculiarity in this 
respect.’”” A witness can never, in open court, object to a 
question because it is irrelevant or incompetent, nor has he 
a right to object to such a question when his deposition is 
being taken. 

When one party is examining a witness, the adverse 
party, and he only, can object to a question as incompetent 
or irrelevant. Where such an objection is made by the 
proper party, the notary should first note the objection and 
then take the answer of the witness. 

The opinion of the witness that the question is irrele- 
vant is entitled to no consideration, and officers authorized 
to take depositions have generally no authority to pass upon 
questions of relevancy and competency. An exception to 
this rule is made in Missouri in cities of over fifty thousand 


32. Starkie on Evd., sec. 214; 1 Greenleaf on Evd., sec. 451; 1 
Wharton on Evd., sec. 539; Hull v. Lyon, 27 Mo. 570; Ehrhardt v. 
Stephenson, 128 Mo. App. 476, 106 S. W. 1118. 
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inhabitants. All such questions must be reserved for the 
court in which the case is pending, to pass upon at the trial. 
They must be decided with reference to the condition of the 
case at that time, and not at the time when the deposition 
is taken. It is impossible for an officer taking a deposition 
in a case to decide questions of relevancy and competency 
properly, because even if the issues are framed when it is 
taken they may be wholly changed before it can be used at 
the trial. Where, however, the question is evidently asked 
for a purpose not contemplated by the litigation, the witness 
should not be compelled to answer. A witness can not 
object because a question is irrelevant.** 


Sec. 170.—Statutory provisions as to contempt.— 
ARKANSAS.—The statutes of Arkansas provide that 
when a witness refuses to be sworn or refuses to answer as a 
witness, or to subscribe an affidavit or deposition when law- 
fully ordered, he may be punished for contempt, by fine not 
exceeding thirty dollars, or by imprisonment not exceeding 
twenty-four hours, or by both such fine and imprisonment. 
In case of the refusal of a witness to be sworn, or to testify, 
the imprisonment may continue until he is willing to testify. 
KaANsAS.—The statutes of Kansas provide that if a wit- 
ness refuses to be sworn, or to testify, or to subscribe his 
deposition, when lawfully ordered to do so, he may be pun- 
ished for contempt by the court or officer by whom his testi- 
mony is required, by fine not to exceed fifty dollars, or by 
imprisonment in the county jail there to remain until he is 
willing to be sworn, testify or subscribe his deposition. 


MissouriI.—The statutes of Missouri provide that a 
person, who has been summoned as a witness, and refuses to 
give evidence, which may lawfully be required to be given 
by him, may be committed to prison by the court or officer 


33. Ex parte Krieger, 7 Mo. App. 367; Ex parte Priest, 76 Mo. 
229; Ex parte McKinzie, 1 Pa. L. J. Rep. 356. 
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taking his deposition, there to remain without bail until he 
is willing to testify. 

OKLAiIOMA.—The statutes of Oklahoma provide that 
the district, county or probate court, or a commissioner of 
the district court, may compel a witness to attend and 
testify and, in case of refusal may punish him by imprison- 
ment until he does attend and testify; that a clerk of the 
court, justice of the peace or notary public, may take deposi- 
tions when the witness appears and testifies voluntarily, 
but the last named officers. can not compel the attendance 
of a witness nor punish him for contempt. 

Trxas.—The statutes of Texas proyide that when a 
witness shall refuse to answer interrogatories propounded 
to him, the officer, before whom he has appeared, may 
punish him for contempt by fine not to exceed one hundred 
dollars, and by imprisonment. not to exceed three days. - 


Sec. 171.—The caption.— 

The notary taking the deposition, either under com- 
mission or by notice and oral examination, should write 
above the deposition, or answers of the witness, an 
appropriate caption, in which he should state the number 
and style of the suit, the court in which it is pend- 
ing.*4 The name or names of the witness or witnesses 
whose depositions have been taken,?5 when, where and be- 


34. A recital, that the deposition was taken in accordance with 
the annexed commission, is insufficient. The number and style of the 
case should be stated either in the caption or the certificate. Slaugh- 
ter v. Rivenbark, 35 Tex. 68; Southern Pac. Ry. Co. v. Royal, 23 S. 
W. 316 (Tex. Civ. App.); Plimpton y. Summerset, 42 Vt. 35; Haskins 
we Sioa, Ii) Whe, WOR): 

A caption naming the city and county in which the court sits, 
when the state is apparent from the whole certificate, is sufficient, 
though the state be not namedinthe caption. Spaulding v. Robbins, 
42 Vt. 90; Chandler v. Speer, 22 Vt. 388. 

35. Amick v. Haleman, 71 Mo. 445 Emberson v. McKenna, 16 
S. W. (Tex. C. A.) 419; Braley v. Braley, 16 N. H. 408; Lund v. Dows, 
41 Vt. 370. 

N. M. 10 
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fore whom the depositions were taken, at whose request they 
were taken and whether under commission or notice.*® 
(For forms see secs. 192-197). 


Sec. 172.—Writing down testimony.—Oral examination.— 

When depositions are taken under notice and oral 
examination, it is the better practice to write down both the 
question and answer, though unless the parties, or one of 
them ask that the questions be written down, it is not abso- 
lutely necessary to write them, except in Missouri. The 
statute of that state requires that the questions and answers 
both be written down.?’ 

Written Interrogatories—When the examination is 
upon written interrogatories, the interrogatories need not be 
copied by the officer with the answers. The answers should 
be numbered in accordance with the numbers of the inter- 
rogatories. 

The testimony may be written down by the officer, 
by the witness, or by any disinterested person at the request 
of the officer;?* but it is improper, for a party to the suit or 


36. Caption should show time and place of taking deposition. 
Fancher v. Armstrong, 5 Ark. 187; Dye v. Bailey, 2 Cal. 383; Dawson 
v. Dawson, 26 Neb. 716, 42 N. W. 744; Dunham v. Halloway, 2 Okla. 
78, 35 P. 949. Caption should show at whose request deposition was 
taken. Wells v. Fish, 3 Pick (Mass.) 74. 

If the commission requires it, the caption should also show that 
the notary is not interested in the suit in which the testimony is taken, 
and that he is not an agent of or attorney for any party to the suit 
Bickley v. Bickley, 136 Ala. 548, 34 So. 946; Wilson v. Smith, 5 Yerg. 
(Tenn.) 379; Gartside Coal Co. v. Maxwell, 2 Fed. 187. 


37. When taken on oral questions, if the answers or testimony 
is written, in full, this is sufficient. Chippewa Bank v. Asheville Bank, 
NGS INE, (C5 BUS), Pl S, 1, OSE 

38. May be written by the witness. Missouri, etc., R. Co. v. 
Denton, 68 S. W. (Tex. Civ. App.) 336;Wood v. Shaw, 38 Ill. 273; 
Fisk v. Tank, 12 Wis. 276, 78 Am. Dec. 737. Testimony may be 
written, by disinterested person, at request of the officer. Tuthill v. 
Smith, 90 Iowa, 331, 57 N. W. 853; Cushman v. Wooster, 45 N. H. 
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his attorney, to write down the testimony.’® It should be 
written with ink, or type written, writing the answers with 
lead pencil is insufficient.?° 


Sec. 173.—Stenographer.— 


The notary or officer taking the deposition may appoint, 
or request, a stenographer to take the testimony of the 
witness in short hand,*! but, it must be transcribed into 
long hand and be examined by or read over to the witness, 
before it is subscribed by him in order to be admissible as 
his deposition. In Arkansas the stenographer must be 
sworn by the notary to correctly write’ and transcribe the 
testimony of the witness (Castle’s Supplement, Ark. sec. 
3185a). 


(For form of oath to stenographer see sec. 114.) 


410; Crassgrove v. Himmelrich 54 Pa. St. 203; Bell v. Morrison, 1 Pet. 
Sifiky Uf Mes hol, ae 

39. It isimproper to allow a party to the suit or one of the attor- 
neys, without the consent of all parties, to write down the testimony, 
and, if objected to, a deposition so written will not be admitted. 
Crittenden v. Woodruff, 11 Ark. 82, King v. Dale, 2 Ill. 513; Snyder v. 
Snyder, 50 Ind. 492; Hurst v. Larpin, 21 Iowa, 484; Mosely v. Mosely, 
1 N. C. 568; Wertz v. May, 21 Pa. St. 274; Burgess v. Grafton, 10 Vt. 
321. 

40. Deposition should be written with ink, writing with lead 
pencil is insufficient. People v. White, 22 Wend. (N. Y.) 167. Writ- 
ten with a typewriter is sufficient. Behrensmeyer v. Kreitz, 135 IIl. 
591: 26 N. E. 704; Stoddard vy. Hill, 38S. C. 385, 17 S. E. 138. 

41. Kyle v. Craig, 125 Cal. 107, 57 P. 791; Zehner v. Lehigh 
Coal Co., 187 Pa. St. 487, 41 Atl. 464, 67 A. S. R. 586; Clark v. Man- 
hatton! Reo elO2eNa Y¥e.050,,0 NE 111. 

42. The testimony must be transcribed into long hand and read 
over to witness. Moller v. U. S., 57 Fed. 490, 6 C. C. A. 459; Shep- 
herd v. Snodgrass, 47 W. Va. 79, 34S. E. 879. 

Statutes of Iowa provide for appointment of stenographer, that 
he shall be sworn, to correctly take and transcribe testimony. Slocum 
v. Brown, 105 Iowa, 209, 74 N. W. 936. 
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Sec. 174.—What language used.— 

In England, a deposition is not admissible if written ina 
foreign language. It must be written in English.4? In the 
United States, it is customary for the notary to write the 
deposition in English using, when necessary, an interpreter 
to interpret the answer of a witness who does not speak 
English, but, it has been held that a deposition taken in a 
foreign language may be introduced in evidence, being in- 
terpreted into English, as it is introduced,** that such 
practice does not conflict with a provision of the constitu- 
tion, requiring all judicial proceedings to be in English.*® 


Sec. 175.—Interpreters.— 

When a witness can not speak English or is deaf and 
dumb the notary may appoint an interpreter, who can con- 
verse with the witness,and swear him to truly interpret the 
questions to the witness and the answers of the witness. 

The power to appoint interpreters, when necessary is 
expressly conferred by the statutes of Kansas and Texas.*® 

This power is also incident to the office and conferred 
upon notaries by the common law independent of any statute 
and it is the proper practice in any of the states to appoint 
an interpreter when necessary.4? 


43. Belmore v. Anderson, 29 Eng. Reprint, 793; Fanquier v. 
Tynte, 32 Eng. Reprint, 119 

44. When witness can not speak English, deposition may be 
taken in the language he understands and can speak. Cavasos v. 
Gouzalas, 33 Tex. 133; Christman v. Ray, 142 Ill. App. 111; Union 
Bank v. Reichimann, 41 N. Y. Supp. 602. 

45. The taking of a deposition in a foreign language is not 
inhibited by the constitutional requirement, that judicial proceedings 
be in English. Christman v. Ray, 42 Ill. App. 111. 

46. G.S. Kan. sec. 5940; R. S. Tex. art. 3661. 

47. Davis v. Migliavaca, 16 Tex. C. A. 42, 41S. W. 91. 

Power incident to office; Field v. People, 3 Ill. 79; Campen v. 
Dewey, 9 Mich. 381; Amory v. Fellows, 5 Mass 225. 

Notary may himself interpret answers, when he understands the 
language of the witness, and transcribe the testimony in English. 
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Sec. 176.—Exhibits.— 


When a document produced to the person or officer tak- 
ing a deposition, is proved or referred to by the witness, it 
should be attached to or inclosed with the deposition, when 
it is completed, as an exhibit.*® The officer taking the exami- 
nation should, in all cases, mark the exhibit so as to identify 
it as the one referred to by the witness. The usual course is 
to mark the first one “Exhibit A,” and so on, in alphabetical 
order. 


When a document is to be made an exhibit to a deposi- 
tion, the notary taking the examination should write imme- 
diately beneath the first answer in which the exhibit is re- 
ferred to, a statement to the effect that it is made an exhibit 
to the deposition, and as to how it is marked, thus: 


The document last above referred to is attached as an 
exhibit to this deposition and marked ‘‘Exhibit A.” 


Where the exhibits are small documents, it is best to 
attach them to the pages on which they are referred to; 
otherwise they may be all attached together, to the first page 
of the deposition. 


Where several witnesses are examined, and all refer to 
the same exhibits, the exhibits should be attached to the 
first deposition taken, and should be referred to by councel 
and witnesses, in the other examinations, as exhibits to the 
depositions to which they are attached. 


Munk v. Weidner, 9 Tex. C. A. 491, 29 S. W. 409; State v. Cardanis, 
47 Tex. 250; Hartford Fire Ins. Co. v. Carrugi, 41 Ga. 660. 

48. Crary v. Carradine, 4 Ark. 216; Atkins v. Greice, 21 Ark. 
164; Reu v. Samos, 33 Tex. 760, an exhibit not properly marked may 
be shown by other testimony to be the exhibit referred to. Nicks v. 
Rector, 4 Ark. 257. 

Exhibits annexed to a deposition in one case, may be properly 
referred to and described in a deposition, in another case, and, they 
will be admissible, though the cases be between different parties. Pope 
v. Anthony, 29 Tex. C. A. 298, 68 S. W. 521. 
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Papers, attached to the petition or answer in a case, as 
exhibits, need not be attached to the deposition of a witness 
who refers to them. 

Where a witness consults a memorandum in order to 
refresh his memory, but does not refer to it in his testimony, 
it is not necessary to attach it as an exhibit, though it has 
been held in Texas not to beimproper to annex such a memo- 
randum to an answer.‘ 

As a general rule, the original instrument should be 
made an exhibit, but where for any reason this can not be 
done, the witness should identify the instrument, if it is pro- 
duced, or if only a copy is produced, he should identify the 
copy as being correct. In the latter case the copy should be 
made an exhibit; in the former, the officer should make a 
copy of the instrument and certify on the back thereof to its 
correctness, and attach it as an exhibit.°° 


Sec. 177.—Adjournment.— 

Notices to take depositions generally contain a state- 
ment to the effect that, if the examination is not finished on 
the first day, it will be continued over from day to day till 
completed. In case the notice does not contain such a pro- 
vision, the taking of depositions can only be continued over 
from day to day by consent of parties. 

If the parties to a suit agree orally to take depositions 
at a certain time and place, and, if the taking is not com- 
pleted on the first day, that there may be adjournments 
from day to day, till all the desired depositions are taken, 
the depositions may be taken, and the taking adjourned 
from day to day, as though a written notice had been given. 


49. Annexation of memoranda referred to will not vitiate the 
deposition. Laugham v. Grigsby, 9 Tex. 493. It is not necessary to 
annex memoranda referred to by the witness to refresh his memory. 
Bailey v. Laws, 3 Tex. C. A. 536, 23 S. W. 20. 

50. Talladega Bank v. Chaffin, 118 Ala. 246, 24 So. 80; Hanen- 
stein v. Gillispie, 73 Miss. 742, 19 So. 673, 55 A. S. R. 569. 
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It has been held that if the adverse party appears at the 
examination in person or by attorney, he waives notice; but 
whether such appearance, even though the adverse party 
cross examine the witness, would give a right, without 
consent, to adjourn the taking of the deposition to another 
day is doubtful. 


The ARKANSAS statutes provide that in case, for any 
cause, a deposition can not be taken at the time or place 
mentioned in the notice, adjournment to other convenient 
place or time may be had. 

When the taking of depositions is not completed on the 
first day the officer taking them should make an entry, when 
the examination is closed for the day, in which he should 
state that the adjournment is by consent of parties, or, if not 
by consent, he should state the reason for the adjournment. 

If it should happen that there was more writing re- 
quired than could be conveniently done in one day, that 
would be a good cause for continuing the examination till 
the next day, but due diligence should be used to take the 
deposition on the date named in the notice, as unnecessary 
delay might be a sufficient ground for suppressing the deposi- 
tion. 

Depositions may be continued to any place, and until 
any time, that the parties may agree on. The above rules 
apply where there is no agreement. 

Where the adjournment is by consent the following 
entry should be made by the notary taking the depositions 
when closing the examinations for the day: 


I adjourn the further taking of depositions herein, by consent of 
all parties to the suit, till the day of , A. D. 19—, then to be 
continued at , between the hours of o’clock in the forenoon 
and o’clock in the afternoon. 

(SEAL.) A. B., Notary Public. 


51. Kesskaden v. Grant, 1 Kan. 33; Brasken v. March, 4 Mo. 74. 
See sec. 178. 
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When the adjournment is not by consent the entry 
should be in the following form: 

Not being able to complete the taking of said depositions, by rea- 
son (here insert the reason), I adjourn the further taking of the same 
till to-morrow, then to be continued at the same place and between the 


same hours, named in the annexed notice. . 
(SEAL. ) A. B., Notary Public. 


On the suceeding day the taking of the depositions 
should be commenced as follows: 


Pursuant to adjournment, as above stated, on the day of 
, A. D. 19—, between the hours of in the forenoon and 
in the afternoon, at the , | continue this taking of deposition as 
follows, viz.: , in continuance of his deposition, commenced 
yesterday, on his oath further says, etc. 


If the examination of a witness is begun and is con- 
tinued over till the next day, such witness need not be sworn 
again on the day to which the taking of his deposition is 
continued. 


Sec. 178.—-When parties agree on another day.— 

Where the parties to a suit agree to begin the examina- 
tion on some day subsequent to the one named in the 
notice, and notify the notary who is to take the depositions 
that they desire the taking of depositions to be adjourned 
till the day which they have agreed upon, he should make 
an entry substantially as follows: 

I adjourn the taking of depositions in pursuance of the annexed 
notice, in the case now pending in the court of the county of ‘ 
in the state of , between , plaintiff, and , de- 
fendant, by consent of parties, from this day of , A. D, 19—, 
till the day of , A. D, 19—, then to be begun and taken at the 
same place, and between the same hours, mentioned in said notice. 

[SEAL. ] A. B., Notary Public. 


In such case the depositions when taken should be 
headed with the usual caption, except that it should begin: 


“Depositions taken pursuant to adjournment, as above stated, 
of witnesses,’’ etc. 
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Where a notary receives a commission, accompanied 
by written interrogatories, authorizing him to take the 
depositions of witnesses therein named, he should proceed 
-without unnecessary delay to summon the witnesses before 
him and examine them. When the examination is begun 
he may adjourn the taking thereof from time to time, and 
place to place, when any good purpose is to be subserved by 
doing so. The same strictness is not required in such cases 
which is necessary when depositions are taken under a 
notice. There should be no unreasonable delay, but the 
commissioner may, to a certain extent, consult his own and 
the witness’ convenience. 

The forms which have been given may be used as far 
as applicable. 


Sec. 179.—-Reading deposition to witness.— 

When a deposition is taken, it is always the privilege of 
the witness to read it or have it read to him, before he signs 
it. In Arkansas, the statute requires this. The presump- 
tion is, however, that it is correctly written; and if the wit- 
ness does not ask to have it read, the party against whom it 
is taken can not insist that it shall be, except where the 
statutes require it, and where deposition is taken orally, in 
an equity case, by an examiner appointed by the court 
wherein the case is pending. 

Witness can not be compelled to sign his deposition 
until he reads or hears it read over.” 


Sec. 180.—Signing—by witness.— 

When a deposition is completed, it should be signed by 
the witness. 

The proper place for the signature is at the foot of the 
deposition, but if it plainly appears that the witness meant, 
by signing it, to assent to the contents of the deposition, it 


52. Anderson v. State, 42 Ga. 9. 
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will be considered a sufficient signing under the statutes, no 
matter at what place the signature appears. °*® 

It is not necessary to have a witness sign that part of 
his examination which has been taken where the taking is 
adjourned before the examination is finished, but it is the 
more prudent course to have him do so inasmuch as the 
deposition might, if signed, be admitted in evidence in the 
case, if it could be made to appear that it was substantially 
finished and its completion was prevented by the death of 
the witness. If he is able, the witness should subscribe his 
examination, if unable to do so because of ignorance or weak- 
ness, he may request another to sign for him, and that will 
be considered a signing by himself. It is best in such cases 
to have the witness make his mark, if he is physically able, 
the name being written thus:*4 

his 
JouHN xX SMITH. 
mark 

The, name may be written by the officer taking the depo- 
sition. 

If the witness can not make his mark and request any 
one to sign for him, his name should be written thus: 


JouN SMITH, 
Per RICHARD ROE. 


When the witness does not sign in the usual way, the 
officer should always state the reason for the irregularity in 
the jurat to the deposition or in the general certificate; and 
if the witness’ name is signed by another person, he should 
so state and give such person’s name. 


53. Moss v. Booth, 34 Mo. 316. A witness signed his depo- 
sition at the close of his answers to direct interrogatories; the officer’s 
certificate showed that he had signed and sworn to the entire deposi- 
tion; held, that the deposition was admissible, though signed at the 
wrong place. Missouri, etc. Ry. Co. v. Denton, 29 Tex. C. A. 284, 
68 S. W. 336; see also, Moss v. Booth, 34 Mo. 316. 

54. One, not able to sign his own name, may get some one to sign 
for him. State v. Carlisle, 57 Mo. 102. 
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The signing should always be done in the presence of 
the notary taking the depositions, and where the examina- 
tion is upon oral interrogatories, the parties or counsel, or 
such of them as may attend, have a right to be present. 


Sec. 181.—The certificate.— 

The notary or officer taking the deposition is required to 
append thereto his official certificate, showing how, when 
and where the deposition was taken.®* The object of the 
certificate is to enable the judge before whom the case is be- 
ing tried to determine whether or not the depositions were 
taken in conformity with the requirements of the statute. 
The general requirements are, that the “vitness should be 
duly sworn, before the questions are propounded to him, to 
tell the truth, the whole truth and nothing but the truth; 
that his testimony was written by the officer in his presence, 
that they were in his presence, read over to and subscribed 
by the witness, and in some instances the notary should 
state who, if any one, besides himself and the witness, was 
present during the taking of the deposition. The notary 
should be careful that the statutory requirements are strictly 
complied with and should then be careful to certify to all of 
such requirements.®* While it is highly importamt that 
his certificate conform in every respect to the statutory 
requirements, the notary should never make his certificate 
conform to the statute when, in fact, he has not in taking the 
deposition, fully complied with the requirements of the 
statute. The certificate is more than a mere matter of form; 


55. Flournoy v. Jefferson Nat. Bank, 79 Ga. 810, 2 S. E. 547; 
Payne v. Briggs, 8 Neb. 75. 

56. A substantial compliance with the statute is sufficient, but 
the certificate must show a substantial compliance with all of the statu- 
tory requirements. Stone v. Stillwell, 23 Ark. 444; Atchison, T. and 
S. F. R. Co. v. Pearson Kan. App. 49 P. 681; Thomas v. Wheeler, 
47 Mo. 363; Kidder v. Blaisdell, 45 Mo. 461; Houston etc. Ry. Co. v. 
Larkin, 64 Tex. 454; Neill v. Codey, 26 Tex. 290; Ballard v. Perry, 28 
Mexas 02. 
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it purports to state the facts as they occurred in taking the 
deposition, and it should truthfully state all the facts and 
nothing more. 


Sec. 182.—Certificate for several witnesses.— 

When the depositions of several witnesses are taken 
under one notice, commission or agreement it is not neces- 
sary to annex a separate certificate to the deposition of each 
witness. One certificate at the close of the depositions is 
sufficient;>7 it should show that all the witnesses were duly 
sworn, and that each gave his deposition and that it was 
read over to him and signed by him in the presence of the 
notary. °° 


Sec. 183.—Certificate—Statutory requirements.— 
In ARKANSAS, “‘the certificate of the officer shall state 
the time and place of taking the deposition; that the witness 


57. Lord v. Siegel, 5 Mo. App. 582; Gulf City Ins. Co. v. Steph- 
ens, 51 Ala. 121; Pralus v. Pac. Gold Co., 35 Cal: 30; How v. Pier- 
son, 12 Gray (Mass.), 26. 

58. Should name witnesses either in caption or certificate. 
Amick v. Holeman, 71 Mo. 445; Shepherd v. Snodgrass, 47 W. Va. 79, 
34S. E. 879 

Should show that deposition was read over to witness, People v. 
Mitchell 64 Cal 85,. 27) Ey 862 aBall vy. Sykes. 10) lowass5 25550) 
N. W. 929; Homberger v. Alexander, 11 Utah, 363, 40 P. 260. 

Should show that the deposition of each witness was signed by 
him. Sibine etc. R. Co. v. Bousard, 69 Tex. 617, 7S. W. 374. 

Should show that witnesses were duly sworn and that the oath 
was in the form prescribed by the statute. Atchison T. and S. R. Co. 
v. Pearson, 6 Kan. App. 825, 49 P. 681; W. U. Tel. Co. v. Collins, 45 
Kan. 88, 25 P. 187, 10 L. R. A. 515; Tranemel v. McDode, 29 Tex. 360; 
Missouri, etc., R. Co. v. Hennessy, 49 S. W. (Tex. C. A.) 917. 

A certificate showing that the witness was sworn “‘to testify the 
whole truth of their knowledge touching the matter in controversy,” 
is insufficient. The witnesses should be sworn to tell the truth, the 
whole truth and nothing but the truth. A. T. &S. F. R. Co. v. Pearson, 
6 Kan. App. 825, 49 P. 681. 

The certificate should show who administered the oath to the wit- 
ness. Patton v. King, 26 Tex. 685, 84 Am. Dec. 596. 
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was duly sworn before he gave his testimony, and that his 
testimony was written in the presence of the officer by the 
witness or the officer or by some one who was called on by 
the officer to write the same, read to and subscribed by him 
in the presence of the officer; and which of the parties, in 
person, or by agent or attorney, was present at the examina- 
tion of witnesses.’’ If the testimony is written in short- 
hand by a stenographer the certificate should show that the 
stenographer was duly sworn to correctly write and tran- 
scribe the same.°? 

In KANSAS and OKLAHOMA “the officer taking the de- 
position shall annex thereto a certificate showing the follow- 
ing facts: That the witness was duly sworn to testify the 
truth, the whole truth, and nothing but the truth; that the 
deposition was reduced to writing by some proper person, 
naming him; that the deposition was written and subscribed 
in the presence of the officer certifying thereto; that the 
deposition was taken at the time and place specified in the 
notice,’ ®° 

In Missouri, “to every deposition or examination 
taken ...,shall be appended the certificate of the person or 
officer by or before whom the same shall be taken, showing 
that the depsoition or examination was reduced to writing 
in his presence, and was subscribed and sworn to by the wit- 
ness, and the place at which, and the days, within the hours 
when the same was taken.” 

‘‘When the officer . . . shall, in his certificate, state the 
place of residence of the witness, such statement shall be 
prima facie evidence of the facts.’’® 

In Texas, ‘‘the officer shall certify that the answers of 
the witness were signed and sworn to by the witness before 


59. Kirby’s Dig. Ark. sec. 3185; Castle’s Supplement, sec. 3184— 
60MIGi on Wanusees 0052 ake Le Oklas 5086: 


61. R.S. Mo. secs. 6405, 6412. 
62. R.S. Tex. art. 3660. 
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“In every case where depositions are taken under com- 
mission in criminal actions, the officer or officers taking the 
same should certify that the person deposing is the identical 
person named in the commission and is a credible person, or, 
if they can not certify to the identity of the witness, there 
shall be an affidavit of some person, attached to the deposi- 
tion, proving the identity and credibility of such witness, 
and the officer or officers shall certify that the person mak- 
ing the affidavit is known to them and is worthy of credit ® 


Sec. 184.—Signature and seal.— 

The officer should sign his certificate officially and im- 
press his seal thereon; when he is appointed special commis- 
sioner he may sign as commissioner, ** but, unless he is named 
in the commission his official signature and seal is necessary 
or essential to the admissibility of the deposition in evi- 
dence. * 


Sec. 185.—Certificate of official character.— 

The impress of the notary’s seal is sufficient proof of his 
official character unless other proof be required by statute, °° 
but the statutes of some of the states require that when a 
justice of the peace or notary public outside of the state 
takes the deposition of any person, under a commission 
directed generally to any notary or other officer, he must have 
the judge or clerk of the county or district court of his 
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64. Dozier v. Joyce, 8 Port. (Ala.), 303; Morrison v. White, 16 
La. Ann. 100; Davis v. Madden, 27 La. Ann. 632; Brown v. Ellis, 103 
Fed. 834. 

65. Ashcraft v. Chapman, 38 Conn. 230; Curtis v. Curtis, 131 
Ind. 489, 30 N. E. 18; Pape v. Wright, 116 Ind. 502, 19 N. E. 459; 
Price v. Emmerson, 16 La. Ann., 95; Burham v. Porter, 24 N. H. 570; 
Shedd v. Leslie, 22 Vt. 498. 

66. John v. Cocks, 12 Ark. 672; Greenwood v. Woodard, 18 Tex. 
1; Barker v. Greer, 26 Tex. C. A. 89, 63 S. W. 934; Bullen v. Arnold, 
31 Me. 583; Yarnell v. Hupp, 90 N. W. (Neb.) 645; Blakie 
v. Cooney, 8 Nev. 41. 
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county certify that he is a duly qualified and acting officer, 
at the time of the taking of deposition.®” Such certificate is 
not required when the parties agree to take the deposition 
before a particular notary, or when the commission is ad- 
dressed to the particular notary or justice acting nor is 
it necessary when the notary or person acting has been 
appointed, either by agreement of the parties or by order of 
the court, as a commissioner, to take such depositions. 
When taking depositions under a general commission it is 
generally the better practice to have the clerk of the county 
or district court to certify under the seal of the court that 
the notary was a duly qualified and acting notary at the 
time the deposition was taken. 


Sec. 186.—Amendment of certificate.— 

The court trying a cause in which depositions are to be 
used, may, in its discretion, order the deposition returned to 
the notary or officer before whom it was taken, and have the 
certificate amended so as to accord with the facts in regard 
to the taking of depositions®®. If in fact the statute was not 
followed in taking the deposition the certificate can not be 
amended so as to cure the defect, for, as before stated, the 
certificate must state truthfully what was actually done in 


taking the deposition.®°® After the deposition has been re- 


67. Jenkins v. Tobin, 31 Ark. 306; Thompson v. Stewart, 3 
Conn., 171, 8 Am. Dec. 168; Scott v. Bassett, 186 Ill. 98, 57 N. E. 835; 
Barber v. Rickart, 52 Ind. 594; Morrison v. White, 16 La. Ann. 100; 
State v. Kimball, 50 Me. 409; Thompson v. Clay, 60 Mich. 627, 27 S. 
W. 699; State v. Valentine, 29 N. C. 225; Sargent v. Collins, 3 Nev. 
260; Hayes v. Fry, 54 Wis. 505. 

68. Conger v. Cotton, 37 Ark. 286, Borders v. Barber, 81 Mo. 
636; Wallace v. Byers, 14 Tex. C. A. 574, 38 S. W. 288; Price v. Hor- 
ton, 4 Tex. C. A. 526, 23 S. W. 501; Railway Co. v. Matula, 79 Tex. 
577, 15 S. W. 573; Creager v. Douglas, 77 Tex. 484, 14 S. W. 150; 
Millican v. Smoot, 71 Tex. 759, 12 S. W. 59; Mullins v. Bullock, 14 
Ky. L. Rep. 40, 19S. W. 8; Gartside Coal Co. v. Maxwell, 20 Fed. 187. 


69. Millican v. Smoot, 71 Tex. 759, 12 S. W. 59. 
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turned and filed, the officer who took it can not withdraw it 
and amend his certificate without an order from the court.’® 


Sec. 187.—Returning the deposition.— _ 

When the deposition: has been finished and properly 
certified, it should be securely sealed in an envelope on the 
back of which is indorsed the style and number of the suit, 
the name of the witness or witnesses and the amount of the 
official fee for taking the same.”! The officer should write his 
name and official character across the seal of the envelope.” 
He may return the deposition in person, by mail or by pri- 


70. Creager v. Douglas, 77 Tex. 484, 14 S. W. 150; Wolf v. 
Underwood, 97 Ala., 375, 12 So. 234. 

71. Babb v. ‘Aldrich, 45 Kan. 218, 25 P. 558 An envelope 
properly indorsed containing depositions may be enclosed in an en- 
velope containing merely the direction. Barber v. Greer, (Tex. 
C. A.), 63 S. W. 1007; Evans v. Reynolds, 32 Ohio St., 163. When 
the return is in substantial compliance with the statute the deposition 
should be admitted. Babb v. Aldrich, 45 Kan. 218, 25 P. 558; T. & 
P. Ry. Co. v. Felker, (Tex. Civ. App.) 90 S. W. 530; Knoxville 
Mites insy Cowve Lurd.e4) dexs @ayAw 52.723 S50 Wes 9o. 

An envelope containing a deposition was indorsed with the names 
of the plaintiff and the defendant, the name of the officer before whom 
it was taken and was properly addressed to the clerk of the court in 
which the suit was pending; held, that the title and cause was suffi- 
ciently described by such indorsement. Whettaker v. Voorhees, 15 
P. (Kan.) 874. 

A deposition taken by two commissioners appointed by the court 
should be certified, and sealed by both of them, and the envelope 
should also be signed and sealed by both commissioners. Waln v. 
Freedland, 2 Miles (Penn.), 161. A commission issued in England to 
four commissioners jointly to take the deposition of a witenss was 
returned by three of them; held, insufficient. Guppy v. Brown, 4 
Dall. 410. 

72. A substantial compliance will be sufficient. Barber v. 
Greer, 63 S. W. (Pex. C. Av) 934; T. & P. Ry. Co. v. Felker, 90'S: W. 
(Tex. C. A.), 530; Smith v. Moody, 94 Ga. 534, 21S. E. 157; Travers 
v. Jennings, 39 S. C. 410, 17 S. E. 849; Goodyer v. Vasberg, 41 How. 
Pr. 421; McClary v. Edwards, 27 Barb.(N. Y.) 239; Hall v. Barton, 
Aas EKA, (Ng M)) Agee 


§ 188 DEPOSITIONS. 161 


vate messenger to the clerk of the court in which the suit is 
pending. If he returns it in person, he should have the clerk 
indorse thereon that he had received it from his hands.7° If 
he send it by mail, he should address it plainly to the clerk of 
the court in which the suit is pending.74 If sent by private 
messenger it may be sent by any person qualified to testify. 
When he delivers it to the clerk he should make affidavit 
that it was delivered to him by the officer taking it, that it 
has not been out of his possession and that it has not been 
altered or changed, which affidavit should be indorsed on 
the envelope.7* 


Sec. 188.—Disqualification of officer. 

The statutes of Kansas and Oklahoma provide that 
the officer taking a deposition must not be a relative of an 
attorney for either party to the suit, and must not be in 
any way interested in the event or result of the suit.7® The 


73. The officer may return the deposition in person. Andrews 
v. Parker, 49 Tex. 84; Hutson v. Hutson, 9 Lea. (Tenn.), 354. 

74. Garner v. Cleveland, 35 Tex. 74; Crawford v. Laper, 25 
Barb. (N. Y.) 449; Bulwinkle v. Cramer, 30S. C. 153, 8S. E. 689. 

The address on the envelope was ‘‘To the District Court’’ instead 
of ‘‘To the Clerk of the District Court;” held, immaterial error. Eakin 
v. Morris, 1 App. C. C. Tex., sec. 883. The requirement of the in- 
dorsement on the envelope is directory. Knoxville Fire Ins. Co. v. 
Turd. 4.Gy ACs (ex: 82* 23:55. Wa Rep: 393: 

If the package reaches its destination intact, it is prima 
facie evidence that it was properly mailed by the officer. Babcock v. 
Huntington, 9 Ala. 869. The fact that the envelope is torn will not 
overcome this presumption. Commercial National Bank v. Atkinson, 
64 P. (Kan.) 617. 

75. Depositions may be returned by special messenger, and, 
when so returned, it is not incumbent upon the party introducing them 
to show that such messenger was not biasedin the case. Dill v. Camp, 
22 Ala. 249; but if the special messenger or person to whom the officer 
gives them fails to deliver them to the clerk, but hands them to another 
person to deliver to the clerk, it renders them inadmissible. Sayer v. 
Sayer, 14 N. J. L. 487. 

76. G.S. Kan. sec. 5936; R. L. Okla. sec. 5870. 
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same rule is held and applied by the courts of other states’” 
and is usually extended to agents of parties, and to clerks 
and employees of attorneys;’® it has also been held that an 
illiterate officer is incompetent to take a deposition.”® 


Sec. 189.—Depositions in criminal cases.— 

In ARKANSAS, MissouRI, OKLAHOMA and TEXAS and 
some other states, the statutes provide that defendants in 
crimianl cases may take the depositions of non-resident wit- 
nesses. The state can not under any circumatances take 
the depositions of a witness to be used in a criminal case. 
This can not be allowed because it would be in contraven- 
tion of article VI of the amendments to the constitution of 
the United States, which provides that the defendant in a 
criminal case shall be confronted with the witnesses against 
him. But when the defedndant applies for a commission to 
take the deposition of a witness, the attorney for the state 


77. Swink v. Anthony, 96 Mo. App. 420, 70 S. W. 272; Floyd v. 
Rice, 28 Tex, 341; Tillinghast v. Walton, 5 Ga. 335; Grove v. Grove, 
57 Miss. 658; Bean v. Quimby, 5 N. H. 94. 

An attorney, in a distant city, employed to find witnesses to prove 
certain facts, is incompetent to take the depositions of such witnesses. 
Testard v. Butler, 20 Tex. C. A. 106, 48 S. W, 753. 

An officer is not disqualified because he represents one of the par- 
ties in other cases, having no connection with the case in which the 
deposition is taken. Burton v. Galveston, etc., R. Co., 61 Tex. 526. 
A deposition will not be suppressed, unless it is shown that the rela- 
tionship of attorney and client existed at the time that the testimony 
was taken. McGrew v. Wilson, (Tex. C. A.) 57 S. W. 63. 

78. Tillinghast v. Walton, 5 Ga., 355. A student, in the office 
of one of the attorneys in the case, held incompetent to take a deposi- 
tion. Glanton v. Griggs, 5 G. A. 424; Newton v. Foote, 21 Eng. 
Reprint, 479; Shaw v. Lindsey, 33 Eng. Reprint, 798. 

In Kansas, it has been held that the book-keeper of one of the 
parties may take a deposition. Palmer v. Hudson, etc., Hospital, 10 
Kan. App. 98, 61 P. 506. 

79. Where one of the officers taking the deposition signs by mark 
the deposition was properly suppressed, the presumption being that 
such officer could neither read nor write. Osten v. Carey, 23 Ga. 4. 
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may in all cases file cross-interrogatories, and thus examine 
the witness in regard to any matter relevant to the issue. 


It seems that in some of the states, in the absence of a 
statute depositions are admitted in criminal ceases when 
taken by agreement between the defendant and the attorney 
representing the state. 


In ARKANSAS, depositions of a resident witness may be 
taken in case there is reasonable ground to apprehend that, 
before the trial the witness will die, because mentally un- 
sound or physically unable to attend court or become a non- 
resident of the state. In Missouri, if the witness is enceinte, 
sick or infirm, bound on a voyage, about to leave the state 
or is confined in prison under sentence for felony his deposi- 
tions may be taken. In Oklahoma when a witness is about 
to leave the state or is sick or infirm his depositions may be 
taken. In Texasa resident witness’ deposition may be taken 
when he is aged or infirm. 


Sec. 190.—Who may take depositions in criminal cases.— 

The statute of Arkansas does not designate or name the 
officers who may take depositions in criminal cases. The 
presumption is that any officer who may take depositions 
in civil cases is authorized to take the same in criminal cases. 
The statute of Missouri provides that depositions in criminal 
cases shall be taken and read under the same rules and regu- 
lations as in civil cases. The statute of Oklahoma pro- 
vides that the court ordering a deposition to be taken shall 
state or designate some magistrate to take such deposition 
and it must be taken before the magistrate so stated. 

In TExAs, depositions of witnesses within the state may 
be taken by a supreme or district judge, or by any two or 
more of the following officers; County judge, county or 
district clerk or notary public. 

Depositions taken out of the state may be taken before 
a judge or chancellor of any supreme court, or before a com- 
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missioner of deeds and depositions for Texas, who resides 
in the state where the depositions are taken.®? 


Sec. 191.—Execution of commission.— 

In OKLAHOMA, a notary, unless otherwise specially 
instructed, should first administer an oath to the witness 
that his answers given to the interrogatories shall be the 
truth, the whole truth, and nothing but the truth. He 
should then reduce to writing, as nearly in the words of the 
witness as possible, his answers and read each answer to the 
witness changing it if necessary until he gets exactly what 
the witness declares to be the truth. If the witness declines 
to answer he should state that fact and the reason given by 
the witness for not answering. If there are any papers or 
documents testified about they, or copies of them, should 
be annexed to the deposition signed by the witness and 
certified by the notary. The notary should subscribe his 
name to each sheet of the answers, and close it under seal 
and address it as directed in the commission and must return 
it to the court as directed by the commission. In Texas, in 
every case where depositions are taken under a commission 
in criminal actions, the officer or officers taking the same 
shall certify that the person deposing is the identical person 
named in the commission and is a credible person; or if they 
can not certify to the identity of the witness, there shall be 
an affidavit of some person attached to such deposition prov- 
ing the identity and credibility of such witness, and the 
officer or officers shall certify that the person making the 
affidavit is known to them and is worthy of credit, and in 
cases where two officers shall act, the official seal and signa- 
ture of each shall be attached to the certificare authenticat- 
ing such deposition.®! 
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THE REQUIREMENTS of the staute must be complied with, 
otherwise the deposition will not be admissible. Kerry v. S., 17 Tex. 
App. 178; Rider v. S., 26 Tex. App. 91; Crook v. S., 27 Tex. App. 198. 
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CHAPTER TX. 


FORMS FOR TAKING DEPOSITIONS. 


(For acknowledgments in various states, see Chapter V.) 


Sec. Sec. 

192. Caption and certificate. 219. Kentucky. 

193. Forms for Arkansas. 220. Louisana. 

194. Forms for Kansas. 221. Maine. 

195. Forms for Missouri. 222. Maryland. 

196. Forms for Oklahoma. 223. Massachusetts. 

197. Forms for Texas. 224. Michigan. 

198. Exhibits. 225. Minnesota. 

199. When original can not be 226. Mississippi. 
attached. - 227. Montana. 

200. Adjournment. 228. Nebraska. 

201. Forms for envelopes. 229. Nevada. 

202. Forms for subpoenas. 230. New Hampshire, 

203. Fees should be indorsed on 231. New Jersey. 
commission. 232. New Mexico. 

204. Taking deposition to be 233. New York. 
used in other states. 234. North Carolian. 

Forms. 235. North Dakota. 

205. Alabama. 236. Ohio. 

206. Alaska. 237. Oregon. 

207. Arizona. 238. Pennsylvania. 

208. California. 239. Rhode Island. 

209. Colorado. 240. South Carolina. 

210. Connecticut. 241. South Dakota. 

211. Delaware. 242. Tennessee. 

212. District of Columbia. 243. Utah. 

213. Florida. 244. Vermont. 

214. Georgia. 245. Virginia. 

Di el dao: 246. Washington. 

216. Illinois. 247. West Virginia. 

217. Indiana. 248. Wisconsin. 

218. Iowa. 249. Wyoming. 


Sec. 192.—Caption and Certificate.— 
The following are correct forms for caption, certificate 
and indorsements to be used in taking depositions. The 
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author would again call attention to the importance of, first, 
observing all the requirements of the law in taking the depo- 
sition; and, second, making out the caption, certificate and 
return in due form. The taking of the deposition in due 
form and certifying thereto has been held to be a ministerial 
act, and the notary and his sureties on his official bond are 
liable to any person damaged by his failure to duly observe 
the requirements of the statute, both as to the act of taking 
the deposition and the form of the caption, and certificate to 
the same.!. The notary in making out his caption and certi- 
ficate should carefully follow the form for the state from 
which the commission issued. 


Sec. 193.—Forms for Arkansas.— 


CAPTION. 
A. B., Plaintiff, —) ; 


No.— vs. pe pending in the circuit court of county, 
C. D., Defendant. Arkansas. 

The depositions of , taken the day of AD: , at 

my office, in the city or town of , county of , state of. : 


between the hours of o’clock, A. M., and o’clock, P. M., and 
to be read as evidence in behalf of plaintiff (defendant) on the trial of 


the above styled cause, pending in the court of county, 
Arkansas. 
CERTIFICATE OF OFFICER. 
ss. 
County of ; 
1 et for said county, do hereby certify that the fore- 


going depositions of and , the witness before named, were 
taken before me, and were read to and subscribed by them in my pres- 
ence at the time and place, mentioned in the caption, the said and 
, having been first sworn by me that the evidence they should give 
in the action should be the truth, the whole truth, and nothing but the 
truth, and their statements reduced to writing by me in their presence 
(or by them in my presence), the plaintiff alone being at the examina- 
tion (or the defendant, or both the plaintiff and defendant either in person 
or by attorney, or both). 

Given under my hand this 


, A. D. 19—. 
(Official Signature.) 
For forms for oath of witness and oath of stenographer see sec. 114. 


day of 


1. Cooper v. Bakeman, 33 Me. 376. 
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Sec. 194.—Forms for Kansas.— 


CAPTION. 
A. B:, Plaintiff, 
No. — vs. In the district court of county, Kansas. 
C. D., Defendant. Suit pending. 
Depositions of witnesses taken before me , within and for the 
county of , in the of , on the day of » Yaty ID, 
19—, between the hours of A. M. and iP MI aie Pap bel 


said county, pursuant to annexed notice (or agreement, as the case 
may be) in an action pending in the court, within and for the 
county of , in the state of Kansas, wherein is plaintiff and 
is defendant. The said in person, and by his attorney, ; 
appeared, and the said (stating whether the adverse party ap- 
peared): thereupon the said produced the/following witnesses in 
the following order: , 

, of lawful age, being by me first duly examined, cautioned 
and solemnly sworn (or affirmed) to testify the truth, the whole truth, 
and nothing but the truth, deposes and says (here write the deposition, 
and proceed in the same manner with each witness). 


CERTIFICATE OF OFFICER 


STATE OF ee “ 


County of ; 


I, (name and official character of officer), do hereby certify that 
(name of witness or witnesses) were by me first severally sworn (or 
affirmed) to testify the truth, the whole truth, and nothing but the 
truth, and that the deopsitions by them respectively subscribed as 
above set forth were reduced to writing by me, (or if by some other 
person, state by in my presence, who is not interested in the 
result of the suit above mentioned) in the presence of the witnesses 
respectively and were respectively subscribed by the witnesses in my 
presence, and were taken at the time and place mentioned in the an- 
nexed notice, (agreement or commission as the case may be) that Iam 
not counsel, attorney or relative of either party, or otherwise interested 
in the result of this suit. 

(SEAL. ) (Official Signature.) 

If the taking of the deposition has been adjourned, state that the 
deposition was commenced at the time and place mentioned, etc. (if 
the adjournemnt was by agreement of the parties so state, if from sick- 
ness of witness, officer or some other unavoidable cause state fully the 
cause), and the taking of the deposition was therefore adjourned until 
the day of , A. D. 19—, when it was finished; or if the ad- 


168 DEPOSITIONS. § 195 


journment was from day to day because it could not all be taken in 
one day, state, ‘‘and was adjourned from day to day until it was 
finished on the day of , A. D. 19—.”’ 

For forms for oaths of witness and stenographer see sec. 114. 


Sec. 195.—Forms for Missouri.— 


CAPTION. 
A. B., Plaintiff, 
No.— vs. Suit pending in the circuit court of 
C. D., Defendant. county, Missouri. 


Depositions of witnesses, produced, sworn and examined, on the 
day of , in the year of our Lord 19—, between the hours of 
eight o’clock in the forenoon and six o’clock in the afternoon of that 
day, at , in the county of , and state of , before me (name 
of officer and style of office), in a certain cause now pending in the 
court of the county of , in the state of Missouri, between : 
plaintiff, and , defendant, on the part of the (state whether plain- 
tiff or defendant), of lawful age, being produced, sworn and examined 
on the part of the —, deposeth and saith; (insert the statement of 
witness. ) 


CERTIFICATE OF OFFICER. 
STATE OF MIssouURI, 
Couuty of ; 

I, A. B., notary public in and for said county, duly commissioned 
for a term expiring on the day of , A. D. 19—, do certify that 
in pursuance of the annexed commission and notices, I caused to appear 
before me at , in said county and state, C. D. and E. F., who were 
by me first severally duly sworn (or affirmed) to testify the whole 
truth, and nothing but the truth, of their knowledge touching the 
mater aforesaid; that they were examined before me, and all the ques- 
tions put to them, and their answers thereto were by me reduced to 
writing; * that their respective depositions were distinctly read over 
to said witnesses, and were by them respectively subscribed and sworn 
to before me; and that they were so taken, read over and subscribed 
and sworn to on the day, between the hours and at the place specified 
in the annexed notices. 

(Lf the depositions were not finished on the first day, insert at the point 
marked *, instead of ‘‘that their respective depositions,’’ etc., the fol- 
lowing clause: ‘‘That the taking of said depositions was begun on the 
day, between the hours and at the place specified in the annexed notices 
and was continued by adjournment from day to day at the same place 
and between the same hours as in said notices specified, and for the 
reasons above stated; that their depositions, having been reduced to 


§ 196 DEPOSITIONS. 169 


writing as aforesaid, were distinctly read over to said C. D. and E. F., 
and were by them respectively subscribed and sworn to before me on 
the day of , and the day of , A. D. 19—.” 

And said depositions are now herewith returned. 

I further certify that said witnesses reside in the county of : 
state of 

And I further certify that the costs and expenses of taking said 
depositions as audited and allowed by me are as follows: 
Gomimissioner:s deemmen cis hae ey anne en oes le. crea haoeere $uce. 
Constable’s fee for serving two subpoenas..................-- 
Witness teeiof (€. Di for one days attendance........55.5 0406 
Witness fees for E. F. for two day’s attendance..............+. 
lOiuetogereotutal = Lares’ tein orci oena.o a cube Net Ee ner Bn Or On ter 


ayaa Ne a ris sae ee OA CHORE Are cre ICUS MH ClO os seers 

All of which expenses have been paid by G. H. 

Given at , in the county of and state of Missouri this 
day. 

(SEAL. ) A. B., Notary Public. 

My commission will expire the day of , A. D. 19—. 

For form for oaths of witness and stenographer see sec. 114. 


Sec. 196.—Forms for Oklahoma.— 


CAPTION. 
Aw Be blaintitt, In the district court of county, Okla- 
No. —vs. lahoma. Suit pending. 


C. D. Defendant. 


Depositions of and , taken before me , a notary 
public in and for county, state of eat on the day 
of , 19—, between the hours of o'clock, A. M. and 


o’clock, P. M., in accordance with the annexed notice (agreement or 
commission as the case may be), in the above styled cause, pending in 
the district court of county, Oklahoma, each of said witnesses 
being by me fist duly sworn to tell the truth, the whole truth, and 
nothing but the truth, testified before me, separately, and , being 
the first witness examined, testified and deposed as follows(here write 
testimony; if it be in answer to written interrogatories, number the 
answers as the interrogatiories are numbered). 


CERTIFICATE OF OFFFICER. 


STATE OF aan = 


County of : 
I,——, a notary public in and for the county of , state o ; 
do hereby certify that and , the witnesses named in the an- 
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nexed notice (commission or agreement), appeared before me at the 
time and place mentioned in the above caption, and being by me first 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth, gave the above testimony and deposition, subscribed by each of 
them respectively, that said depositions were reduced to writing by 
me (if written by some other person state who, and that he was not 
interested in the case),,in the presence of the witnesses respectively 
and was respectively subscribed by said witnesses, each, in my pres- 
ence, and that said depositions were taken at the time and place speci- 
fied in said anexed notice (commission or agreement). 


Given under my hand and seal of office, this day of ; 


Oa 


Notary public, county,——. 


If the taking of the deposition has been adjourned, state that it 
was commenced at the time and place specified in the notice, and that 
it was adjourned on account of the sickness of the witness (or if 
by agreement, or for other cause so state), until the day of : 
19—, and state when it was finished. If the adjournment was from 
day to day, because it could not all be taken in one day, state ‘‘and was 
adjourned from day to day, until it was finished on the day of 
, 19—.” 

For form of oaths of witness and stenographer see sec. 114. 
INSERT 10pt page 224 


Sec. 197.—\Forms for Texas.— 


CARTIONS 
A. B., Plaintiff, 
No. — vs. Suit pending in the District court of 
C. D. ,Defendant. county, Texas. 


By authority of the commission directed to me and interroga- 
tories accompanying the same, which are hereto attached, from the 
clerk of the district (or county, or form a justice of the peace) court of 
county, Texas, in the case of vs. , how pending in said 
court, I caused to come before me at my office in the city and county 
of aforesaid, the witness, therein named, a resident of the 
county of , aged years, who being by me duly sworn to speak 
the truth, the whole truth, and nothing but the truth, in answer to the 
several intrerogatories and cross-interrogatories in the said case pro- 
spounded to him, proceeded to answer the same as follows: 


In answer to interrogatory first, the witness says: 
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CERTIFICATE OF OFFICER. 


STATE OF TEXAS, 
County of : 
I, (name and style of officer), do hereby certify that the fore- 
going answers of the witness were reduced to writing by me 
(or, by in my presence) and that they were subscribed and 
sworn to before me by said witness at my office in the city of 


, 


county of , state of Texas, on the day of , A. D. 19—. 
Witness my hand and seal of office, this day of » Jato ID), 
19—. 
(SEAL. ) (Official Signature.) 


For form of oaths of witness and stenographer see sec. 114. 


Sec. 198.—Exhibits.— 

When letters, telegrams, contracts or other documents 
are attached as exhibits to answers, if the documents are 
small, it is better to attach each one to its proper answer; if 
they are large enough to be cumbersome when so attached, 
they may be referred to as ‘Exhibit A,” “Exhibit B,” etc., 
and attached to the back of the deposition.? 

They should in each case be signed by the witness, and 
the officer should indorse thereon or on a piece of paper 
thereto attached, the following certificate: 


STATE OF ; 
County. of 

I hereby certify that the foregoing letter (or, other document) 
was shown to (or, produced by) the witness , and was examined by 


Ss. 


him, and by him made a part of his answer No.—, and was at his re- 
quest marked exhibit ‘‘A’’ and hereto attached. 
(SEAL. ) (Official Signature.) 


If clearly identified, they may be transmitted in a separate pack- 
age. Bird v. Halsy, 87 Fed. 671. 


Sec. 199.—When the original can not be attached.— 

If from any cause the original instrument asked for can 
not be attached to the deposition, if the notary can get pos- 
session of it, he should make a copy for the witness to attach. 


2. Crary v. Carradine, 4 Ark. 216; Atkins v. Guice, 21 Ark. 164; 
Renn v. Samos, 33 Tex. 760; Giles v. Paxon, 36 Fed. 882. 
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The witness should sign his name to such copy and the 
notary should indorse thereon as follows: 


STATE OF ' \ 
ss. 
County of : 

I do hereby certify that the foregoing exhibit is a true and correct 
copy of the original instrument inquired about in interrogatory No. —, 
that the original instrument could not be attached as requested (here 
give in full the reason why it could not be attached), that the said 
original instrument was produced before me, was idnetified by the wit- 
ness , and was copied by me, that said copy was examined by said 
witness and made a part of his answer No. —, and was at his request 
by me hereto attached and marked exhibit ‘‘A.” 

Witness my hand and seal, this day of , A.D. 19—. 

(SEAL. ) (Official Signature.) 


Sec. 200.—Adjournment.— 


When the taking of the deposition is adjourned for any 
cause the following indorsement should be written on the 
deposition: 

On account of sickness of witness: 


STATE OF . 
ss 
County of : 
If , a notary public do hereby certify that the witness 


—., was taken suddenly ill, since the commencement of this 
deposition, that he is not able to continue with such deposition and 
that therefore the taking of his deposition has been adjourned until the 
—— day of , A. D. 19—, at — o'clock — M., and the parties to 
this cause have been notified of such adjournment (or, if the parties or 
their attorneys are present, state, and the parties (07, their attorney) 
have agreed to such adjournment). 

Witness my hand this day of , A. D. 19—. 

(SEAL. ) (Official Signature.) 


If the adjournment is for any other unavoidable cause state the 
cause in full. 


When taking up the deposition again, indorse thereon: 

Pursuant to the above adjournment at the time and place therein 
specified, the deposition of the witness , was resumed (if the 
parties their attorneys or either of them are present, so state). The 
witness continued to answer as follows: 
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For WANT oF TIME TO COMPLETE DEPOSITION. 


STATE OF el 
County of ; Weeoe 


if , a notary public, before whom the deposition of ; 
is being taken do hereby certify that because such deposition can not 
be completed on this date, the taking of the same has, by consent of 


the parties (07, their attorneys), been adjourned until the day of 
A. D. 19—. 
Witness my hand and seal of office this day of 5 fly IDs 
19—. 
(SEAL.) (Official Signature.) 
When deposition is again taken up indorse as/shown above. 
Sec. 201.—Forms for envelopes.— 
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For reverse side see Texas envelope and note below. 
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MISSOURI. 


Mr. 


, Mo. 


County, 


Clerk of the Circuit Court of 


Sap Ase % e10joq UIyeL 

mnUred ieee Ge 
Joy suorlisoded WUE “a 'V 
‘Surpuoed ying 


OW 


‘Ajyunoo 
jo 34n00 


yMozjo ey UT 


jo AjUNOD 


‘TANOSSIJT JO 9781S 


For reverse side see Texas envelope and note below. 


DEPOSITIONS. AS 


§ 201 


OKLAHOMA. 


To 


3 
S| 
(o) 
a 

Box 

» 

= XS) 

Gomes 

(o) 

oO 

oo 

~ 

=) 

or 

oat 

° 

oO 

oO 

SG 

~ 

oe 

° 

aX 

Me 

59 

UO 


jo 903¥eys ‘A}UNO0D 


Joy orfqnd Aavjou ‘ 


4q ‘yyuretd jo jJreyeq uo uex 


-®} 


x pue 


Bs 


O suOor}IsOdsq 


*‘AyuNod 


“eWOUeIAO 
JO 


qan0d = 4911} SIp 


ul 


sutpued jing 


| uepuesed “d*p 


I 


"SA — ‘ON 
HYUIe d “A 'Vv 


For reverse side see Texas envelope and note. 
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——, Clerk of the 
—County, 


TMexasrss 


In all the states the notary should sign his name across the seal 
of the envelope as above indicated. 


Sec. 202—-Forms for subpoenas.— 
The following form of subpoena may be used in 


KANSAS amd MIssourti: 


FORMS FOR SUBPOENAS. 


, To A. B., C. D., and E. A., Greeting: 


You are hereby commanded to be and appear before me, G. H., a 
notary public within and for the county of , in the state of ; 
on the day of , A. D. 19—, at the hour of o’clock in the 
noon of said day, at (here state where and in what town), in said 
county and state, then and there to testify and the truth to say, ina 
certain cause now pending in the (here state what court), county of 
, in the state of , Wherein H. I. is plaintiff and J. K. is defedant 
on the part of the Hereof fail not at your peril. 


Tre STATE OF 


And the person or officer serving this writ is commanded to have 
the same before the said G. H., at the time and place aforesaid, certify 
ing how he executed the same. 

Witness, G. H., notary public within and for the county of : 
in the state of , with my official seal hereto affixed, at my office in 
said county, on this the day of , A. D. 19—. 

(SEAL. ) G. H., Notary Public. 

My official term expires , 19—, 
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ARKANSAS AND TE XAS FORM. 


Tut STATE OF , Lo any constable of county, Greeting. 

You are hereby commanded to summon A. B. and C. D. to be and 
appear before me, E. F., a notary public in and for the county of ; 
in the state of , on the day of ANS JO), , at the hour of 
o’clock in the noon of said day, at (here state where) in said 
county and state, then and there to answer interrogatories and the 
truth to say, in a certain cause now pending in (here state what court) 
county of , in the state of , Wherein G. H. is plaintiff and I. J. 
is defendant, on the part of the plaintiff (or, defendant). 

And herein fail not but due return make of this writ before me at 
the time and place aforesaid, certifying how you have executed the 
same. 

Witness my hand and seal of office on this —— day of 5 JN 3D). 
19 G. H., Notary Public. 

* (SEAL.) 


Sec. 203.—Fees.— 

The notary should indorse on the commission, back of 
deposition or envelope an itemized statement of all fees and 
expenses of taking the deposition, and if the same have been 
paid, state by whom paid. 


Sec. 204.—Taking depositions to be used in other states.— 

It is not the object of this work to define and explain the 
duties of notaries public in any of the states other than the 
four for which this book is specially made, but as notaries in 
these four states will often be called upon to take deposi- 
tions to be used in other states, this chapter will be devoted 
to forms and instructions in regard to the taking of deposi- 
tions to be used in other states. In taking depositions to be 
used in other states the notary should bear in mind that the 
manner of procuring the attendance of the witness, and 
punishing him for his non-attendance, or refusal to testify 
after he has appeared, is governed by the laws of the state 
where the deposition is being taken. 

That the manner and form of swearing the witness, 
writing down the testimony, writing the caption, certificate 
and returning to the proper officer the deposition, is gov- 


N. M. 12 
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erned by and must comply with the laws of the state where 
the deposition is to be used. 

While the statutes of the different states will not be 
given in this chapter, forms, and special instructions, when 
necessary, will be given for each state, and if the notary will 
follow them carefully his work will be correctly done. 


Sec. 205.—Alabama forms.— 


CAPTION. 
STATE OF ALABAMA, | A. B., Plaintiff, 
No. — vs. 
County of —. C. D. Defendant. 


Answer and deposition of the witness named in the accom- 
panying commission, sworn and examined by me under and by virtue 
of said commission issued out of the court of county, Ala- 
bama, in the above styled cause, and the said the witness named 
in said commission first being duly sworn, on the Holy Evangelists, to 
tell the truth, the whole truth, and nothing but the truth, doth depose 
and say as follows: 

To the first interrogatory he answers, etc. 


CERTIFICATE OF OFFICER. 


I, (name and official character of officer), hereby certify that I 
caused to come before me, at, ——, the witness, ; that he was duly 
sworn and examined, and that his evidence was taken down, as near 
as may be, in his own language; that it was read over to him and sub- 
scribed by him in my presence; that I have personal knowledge of the 
identity of said witness (or proof of his identity has been made), and 
that he is the person named in said interrogatories and commission 
annexed, and that I am not of counsel or kin to any of the parties to the 
cause, or in any manner interested in the result of the same. Witness 
my hand and seal, this day of , A. D. 19.— 

(SEAL. ) (Official Signature.) 

Envelope same as Texas, see sec. 201. 


Sec. 206.—Alaska forms for deposition.— 


CAPTION. 
A. B., : 
vs. Suit pending in the court for district of Alaska. 
CeD: 


Deposition of and witnesses in behalf of plaintiff in 
the above entitled cause taken before me at my office in , on the 
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day of , A. D. 19—, persuant to the notice (or agreement) 
hereto attached, appearing as attorney for plaintiff and as 
attorney for defendant, (or no appearance), as the case may be. 

being first duly sworn testified as follows: 


CERTIFICATE. 
STATE OF eal 
ss. 
Couuty of li 
If , a notary public in and for the county of , state of ; 


do hereby certify that on the day of , A. D. 19—, at my office 
in the city of , in said county and state betewen the hours of — A. 
M. and — P. M. the foregoing deposition of and were taken 
before me pursuant to the notice (or agreement) hereto attached, 
appearances being made as stated in the caption. That such deposi- 
tions were by me reduced to writing and after being completed each 
depsoition was read to the witness making the same and was sub- 
scribed by him. That before the taking of such deposition each wit- 
ness was sworn by me to tell the truth, the whole truth, and nothing 
but the truth in relation to the matters in controversy in said suit. 


Witness my hand and seal of office this day of , 19—. 
My commission expires 5 ie 
(SEAL. ) (Official Signature.) 
Sec. 207.—Arizona forms.— 
CAPTION. 
Ie BY 
No.— vs. In the district court of county, state of 
(Gy 1D) Arizona, suit pending. 
Answers and depositions of ——,, the witness named in the accom- 


panying commission, who resides in county , to the direct 
and cross-interrogatories hereto attached, propounded to him in the 
above entitled cause, taken before me, (name and official character), 
in accordance with said commission. 


CERTIFICATE OF OFFICER. 
STATE OF ; 
ss. 
County of : 

I, (name and official character), do hereby certify that the fore- 
going answers of the witness before named were made before me 
and were sworn to and subscribed before me by the said witness. 

Given under my hand and seal of office, this day of 


4 De 
iD), 


(SEAL.) (Official Signature.) 
The return of the deposition should be in the same form as that 
required in Texas, section 201. 
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Sec. 208.—California forms.— 
CAPTION. 


A. B. Plaintiff, | 
Vs. Suit pending in court of 
C. D., Defendant. | California. 
Answers and depositions of , a witness sworn and examined 
by me (name and official character), under and by virtue of a commis- 
sion issued out of the above named court, in the above styled cause 
therein pending, and the said witness first being duly sworn to tell the 
truth, the whole truth, and nothing but the truth, deposes and says 
as follows: 


county, 


CERTIFICATE OF OFFICER. 


STATE OF 
County of : 

I, [mame and official character of officer], do hereby certify that 
, the witness above named, appeared before me and after being 
duly sworn as above stated, his evidence was taken down and was 
thereafter read over and corrected by him, after which he subscribed 
the same in my presence on the day of » ds 1D , at my 
office in , County, state aforesaid; that I know said witness to 
be the same person named in said commission [if not personally 
acquainted state that he has been identified and proven to be, etc. ]; 
and that plaintiff was present (if other persons, so state, or if no 
one but the witness and officer were present so state), while such depo- 
sition was being taken. 

Witness my hand and seal of office, this 
19—. 

[SEAL.] [Official Signature.] 

In returning the deposition the notary should endorse the style 
and number of the case on the envelope, address it to the clerk of the 
court from which the commission issued, seal up the envelope and 
write his name across the seal. See Forms for envelopes, section 201. 


Ss. 


day of date 1D) 


Sec. 209.—Colorado forms.— 


CAPTION. 
AY B: In the district court of the — judicial district of 
No. — vs. Colorado within and for — county. Suit pending. 
Cyb: 
Answers and depositions of ——, the witnesses named in the 


accompanying commission to the interrogatories hereto attached, 
taken by me, [name and official character], in accordance with said 
accompanying commission. 
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CERTIFTCATE OF OFFICER. 


STATE OF ; 
County of } eS 

I, [name and official character of officer], do hereby certify that 
the above and foregoing deposition was taken before me and by me 
[or, by , a disinterested person in my presence and under my 
direction], reduced to writing; that the said [ , witness], was by 
me first duly sworn to testify the truth, the whole truth, and nothing 
but the truth, in suit now pending in the court, in and for the 
county of ——,, in the state of , wherein is plaintiff, and ——, 
is defendant, and that after said deposition had been all taken, it was 
carefully read over by me to said witness, and then by him subscribed 
as his deposition in my presence. 

Witness my hand and official seal, this 
19—. 

(SEAL. ] (Official Signature.) 

If the notary is appointed by the commission as a special com- 
missioner, and not as an officer, he should sign himself as commis- 
sioner and leave off his seal. Envelope same as Texas, see section 201. 


day of 5 JX, ID): 


Sec. 210.—Connecticut forms.— 


CAPTION. 
Te, 18%, 
No. — vs. Suit pending in the court of county, 
(G5 IDE Connecticut. 


——, the witness named in the accompanying commission being 
first duly cautioned and sworn, deposes and says: 


CERTIFICATE OF OFFICER. 


STATE OF ; \ z 
County of : 

Personally appeared before me the above named, , signer of 
the foregoing deposition and made solemn oath to the truth of the 
same, which was taken at the request of [plaintiff or defendant] in 
accordance with the annexed commission, to be read as evidence on 
the trial of the above styled cause pending in the court of 
county, Connecticut. The adverse party was duly notified [or, 
waived notice] and was [ov, was not], present when said deposition was 
taken. The reason for taking the deposition is that said witness lives 
outside of the state of Connecticut, and that said witness subscribed 


said deposition in my presence. 
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Witness my hand and seal of office, this day of Fedatg DE 
19—. 

[SEAL. ] (Official Signature.) 

The notary is required by the statute of Connecticut to caution 
the witness to speak the truth and the whole truth, and explain to 
him the penalty in case he should swear falsely. 

Envelope same as Texas. See section 201. 

Objections to testimony should be noted on the deposition, and 


every exhibit attached to the deposition should be signed by the witness. 


Sec. 211.—Delaware forms.— 


CAPTION. 
A. B., Plaintiff, 
vs. No. — In the court of county, state of 
C. D., Defendant. Delaware. Suit pending. 


and , witnesses sworn and 
examined on the day of in the year of our Lord one thousand 
and seat , in the county of and state of , by 
virtue of the annexed commission issued out of said court in the above 
styled and numbered cause, at the request and for the benefit of the 
plaintiff. 

The first witness , a resident of the county of , state of 
, aged years, first being duly sworn [or, affirmed] and exam- 
ined in behalf of the plaintiff, deposeth and saith as follows: 

Note 1.—At the beginning of the testimony of each witness, when 
more than one is examined, the notary should place the heading as 
above indicated, as second witness, third witness, etc., giving the name, 
age and residence, etc., of each one. 


’ Answers and depositions of 


EXHIBIT. 


When exhibits are attached the notary should make the following 
indorsement and attach to the exhibit, attaching the exhibit under its 
proper answer, or referring to it by number or mark in the answer. 


INDORSEMENT. 


At the conclusion of question No. —, this paper writing was pro- 
duced and shown to the witness , and was examined by him and 
attached, marked exhibit A, and by him made a part of his answer to 
said question. 

[SEAL. } (Official Signature.) 
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CERTIFICATE OF OFFICERS. 


I, [name and official character of officer], do hereby certify that 
in pursuance of the authority contained in the annexed commission, 
issued out of the for county, Delaware, I caused the several 
witnesses therein named to appear before me, and each, after being duly 
sworn to answer the questions propounded to him, and caused such 
answers to be reduced to writing as appears in the annexed schedule, 
and that said witnesses and each of them subscribed his answers in 
my presence. 

Witness my hand and seal of office, this 
19—. 

[SEAL. ] (Official Signature.) 


 fa\5 1D) 


day of 


When taking depositions to be used in Delaware, the notary 
should indorse on the commission: 
“This commission came to hand on the — —day of SpAteL): 
, and was duly executed by me on the day of , A. D. 19—, 
as shown by my certificate to the annexed depositions on pages 
and [giving the page number of the caption and certificate]. 
[SEAL. ] (Official Signature.) 


The style and number of the cause and name of the court should 
be indorsed on the envelope and it should be addressed to the judge of 
the court from which the commission issued. See form for Missouri, 
section 201. 


Sec. 212.—District of Columbia.— 


CAPTION. 
A. B., Plaintiff, | 
vs. In the supreme court of the district of Columbia. 
C. D. Defendant ] 

Be it remembered, that an examination of witnesses begun and 
holden on the day of , A. D. 19—, when the depositions hereto 
attached were taken, I, ——, an examiner and commissioner, appointed 
for that purpose by the above named court, did cause to personally 
appear before me, at my office in the city of , at (here give street 
number or other description of place of office, if in a city], the follow- 
ing named witnesses, viz., ——,——, to testify, on behalf of [plaintiff 
or defendant as the case may be], in the above styled and numbered 
cause now pending in the above named court, and, after swearing each 
of said witnesses to tell the truth the whole truth and nothing but the 
truth, took their answers and depositions to the attached interroga- 
tories (or, to oral questions), which answers are as follows. 
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CERTIFICATE OF OFFICER. 


I, [name and official character], hereby certify that on AyD: 
, at , personally appeared before me, pursuant to the notice 
hereto annexed, at o’clock M., —, the witness — named in 
said notice, and appeared as counsel for the plaintiff—, and 
as counsel for the defendant; and the said , being by me first duly 
cautioned, and sworn to testify the whole truth; and being carefully 
examined, deposed and said, as appears by the deposition hereto 
annexed; and I further certify that the said deposition was then and 
there reduced to writing by me, [ov, in witness’ presence], and was, 
after it had been reduced to writing, subscribed by the witness 
And I further certify that the reason why said deposition was taken 
was that the said witness , reside at , more than one hundred 
miles from Washington, D. C., the place where this cause is to be tried, 
[or, other reason, if any], and that I am not counsel or attorney for 
either party to the cause. 
I further certify that the fee for taking the said deposition ; 
, has been paid to me by , and that the same is just and reason- 


able. 

In testimony whereof, I have hereunto set my hand and official 
seal at’ , in the county of and state of , this day 
of , A. D. 19—. 

[SEAL. ] (Official Signature.) 


Envelope same as Kansas, see section 201. 


Sec. 213.—Florida forms.— 


OATH OF COMMISSIONER. 


Under the statutes of Florida it is required that when 
depositions are taken out of the state, to be used in the 
state, the notary or person taking such deposition shall be 
sworn to perform their duty faithfully. The oath may be 
administered by any person authorized by the laws of the 
state, where the deposition is taken, to administer oaths; 
the following form is sufficient: 


STATE OF ; 
ss 
County of : 
I [name and official character], duly appointed by the circuit court 
of the judicial district of Florida, for the county of , by virtue 
of the within commission to take the deposition of the witnesses therein 
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named, do solemnly swear that I will examine said witnesses concern- 
ing said matter in controversy well and truly according to the interro- 
gatories attached to said commission. 
(Signature of Commissioner. ) 
Subscribed and sworn to before me this day of 5 AX; ID); 
19—. 
[SEAL. ] (Signature of officer.) 


CAPTION. 


aX, 18s, ) In the circuit court of the judicial circuit of Florida, 
vs. | for county. Suit pending. 

(5 DY 

By virtue of a commission issued out of the circuit court of the 
judicial circuit of Florida for countyy to me directed [or, 
addressed to any notary of the state of , and to me delivered] com- 
manding me to take the depositions of and to be used as 
evidence in said cause, on behalf of [the plaintiff or the defendant, as 
case may be], I ——, a notary public in and for the county of and 
state of ——-, have caused said witnesses to appear before me and duly 
swore each of them true answers to make to the interrogatories and 
cross-interrogatories hereto attached. After being so sworn the wit- 


ness deposes and says: 
CERTIFICATE. 
STATE OF ; 
ss 
County of : ; 


Be it remembered, that on the day of , A. D. — , 
before me, ——, a notary public, personally came and appeared 
and , the witnesses mentioned in the annexed commission, who 
being by me first duly sworn, did answer all and singular the interro- 
gatories to said commission attached, as above written and set forth; 
that said answers were by me correctly written and were read over to 
said witnesses, and each of said witnesses then subscribed his answers. 


Given under my hand and seal of office, this day of ; 
ASD: ; 
[SEAL. ] (Official Signature. ) 


Indorsement on envelope same as Texas. See Envelopes, Texas, 
section 201. 


Sec. 214.—Georgia forms.— 
The commission is usually issued to two persons, one 
named by the plaintiff and one named by the defendant, 


‘ 
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and addressed to them personally. The persons acting 
should in all cases sign themselves as commissioners and not 
in their ordinary official capacity. 


CAPTION. 
A. B. 
No. — vs.;7 Suit pending in the court for the county of ; 
G.<D: state of Georgia. 
Be it remembered, that on this day of ACE: , by 
virtue of a commission issued out of the honorable court for 


county, Georgia, we have caused and , witnesses named in 
said commission to appear before us, who being duly sworn true answers 
to make to the annexed interrogatories, depose and say: 
, first witness, answers: 
CERTIFICATE. 

At the end of each witness’ answers the commissioners should 
write: 

“Answered, subscribed and sworn to before us, this 
——, A. D. : 


day of 


Commissioners.” 
Indorsement on envelopes same as Texas. See Envelopes; Texas, 
section 201. 


Sec. 215.—Idaho forms.— 


A. B., Plaintiff, 
No. —, vs. Suit pending in the court of 
C. D., Defendant. Idaho. 


Answers and depositions of , taken before me [name and offi- 
cial character], by virtue of a commission issued out of the court 
of county, Idaho, which is hereto annexed, commanding me to 
take the deposition of said witness. 


county, 


CERTIFTCATE, 


STATE OF ' = 
County of : 


I, [name and official character], do hereby certify that the fore- 
going answers and deposition of , the witness named in the annexed 
commission, were made before me, were written down by me [or, by 
, a disinterested person in my presence], and were sworn to and 
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subscribed before me by said witness on this day of 5 de LDS 
19—. 

Witness my hand and seal of office, this day of 4 Jk, ID), 
19—. 

[SEAL. ] (Official Signature.) 


Envelope same as Missouri. See section 201. 


Sec. 216.—Illinois forms.— 


Iss 18% 
No. —, vs. Suit pending in the 
Ce: 

The deposition of , of the county of , state of na 
witness of lawful age produced, sworn and examined on his oath [or, 


court of county, Illinois. 


affirmation], on the day of , A. D. 19—, at the [office or 
house] of , in the [town or city] of ——-, in the county of and 
state of bys me} , a commissioner duly appointed by a com- 
mission issued out of the clerk’s office of the court of county, 


in the state of Illinois, bearing test in the name of , clerk of said 
court, with the seal of said court affixed thereto, and to me directed as 
such commissioner for the examination of the said , a witness ina 
certain suit and matter in controversy now pending and undetermined 
in the said court of county, wherein is plaintiff and 
is defendant, in behalf of the said , as well as upon the cross- 
interrogatories of the said , as on the interrogatories of the said 
, which were attached to or inclosed in the said commission, and 
upon none others. 

The said being by me first duly sworn [or, affirmed] as a wit- 
ness in the said cause previous to the commencement of his examina- 
tion, to testify the truth, as well on the part of the plaintiff as the 
defendant. In relation to the matters in controversy between the 
said plaintiff and defendant, so far as he should be interrogated, testi- 
fied and deposed as follows: 

Interrogatory first [here insert first interrogatory]. 

Answer to the first interrogatory [here insert answer]. 

And so on, inserting interrogatories and answers in their order. 
Then follow ‘‘cross-interrogatories’’ on the part of the defendant or 
plaintiff, as the case may be, and answers thereto by the witness. 

The interrogatories, as well as the answers, should be reduced to 
writing by the officer. The witness should be sworn before he answers 
as shown in caption, and after the answers are taken down and read 
over to him, he should again be sworn as to the truth and correct- 


ness of such answers. 


\ 
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CERTIFICATE OF OFFICER. 


STATE OF ——, 
ss 
County of : 
I, ——, of the county of and state of , a commissioner 


duly appointed to take the deposition of the said , whose name is 
subscribed to the foregoing deposition, do hereby certify that pre- 
vious to the commencement of the examination of the said 5 ES 
a witness in the suit between the said , plaintiff, and the said R 
defendant, he was duly sworn by me, as such commissioner, to testify 
the truth in relation to the matters in controversy between the said 
, plaintiff, and , defendant, so far as he should be interrogated 
concerning the same; that the deposition was taken at my office, in 
the city of , in the county of , and state of , on the 
day of , A. D. 19—, and that after said deposition was taken by me 
as aforesaid, the interrogatories and answers thereto as written down, 
were read over to said witness, and that thereupon the same was signed 
and sworn to by the said witness,—— , the oath being administered 
by me as such commissioner, at the place and on the day and year last 
aforesaid. 


(——————_, Commissioner.) 
; ; 
Return same as Missouri. See “‘Envelope;’’ Missouri,’ sec. 201. 


Sec. 217.— Indiana forms.— 


CAPTION. 
AL 2B: 
No. —, vs. Suit pending in the court of the county, 
C. D. Indiana. 


Depositions of , a witness in the above styled cause now pend- 
ing in the above named court of county, Indiana, taken before me 
pursuant to the annexed notice and commission, at the time and place 
in my certificate hereinafter named, to be used as evidence in said cause, 


the said of lawful age, being first duly sworn, deposes and says. 
CERTIFICATE. 
STATE OF ' pe 
County of : 


I, [name and official character], within and for said county, hereby 
certify that the above [here set out the names of the witness or wit- 
nesses] [was or were] by me first duly sworn according to law, to testify 
the truth, the whole truth, and nothing but the truth, relating to said 
cause, that [his or their] deposition was reduced to writing by me [by 
said deponent, or by A. B., a disinterested person, in my presence and 
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under my directions, as the case may be], that the said [adverse 
party] attended in person [or by C. D., his or their attorney, o7 was not 
present, as the case may be], and said deposition taken at in 
county of , state of , on the day of , A. D. 19—, 
between the hours of A. M. and Pa Meotesaidedays 


In testimony whereof I have hereunto set my hand and 
day of , A. D. 19—. 


[SEAL. ] (Official Signature.) 


seal, 


this 
Return same as Missouri. See ‘‘Envelope;’”’ ‘“‘Missouri,”’ sec. 201. 


Sec. 218.—Iowa forms.— 


CAPTION. 
A. B., Plaintiff, 
No. —, vs. In the court for county, Iowa. Suit 
C. D., Defendant. pending. 


Depositions of witnesses produced, sworn and examined 5, ia 
the county of and state of , before me, {name and title of 
officer], at my office in the town of , in pursuance of the annexed 
commission to me directed in an action now pending in the court 
of the state of Iowa, in and for county, wherein is plaintiff, 
and defendant, on behalf of the [plaintiff or defendant]. 

A. B., of lawful age, being produced, sworn and examined on behalf 
of [plaintiff or defendant] deposed as follows: 


CERTIFICATE. 


STATE OF . Es 
County of : 
it, [giving name of officer and style of office], within and for 


county, state of , do hereby certify that in pursuance of the 
annexed commission I caused to come before me at my office in ; 
in said county and state, A. B., C. D., etc., etc. [names of all the wit- 
nesses], on the day of , A. D, 19—, who were then and there 
by me sworn and examined on the interrogatories and corss-interroga- 
tories to said commission annexed, and such examination reduced to 
writing by me or by [some other person, naming him, not interested 
in this suit], and after being read over to said witnesses the same 
were subscribed and sworn to by them respectively in my presence, 
and their depositions are now herewith returned; and I further certify 
that each of said witnesses reside in county, state of , and 
that neither of the parties, nor the agent or attorney of either, was 


\ 


190 DEPOSITIONS. §§ 219, 220 


present during said examination [or, if they were present, state the 
facts]. 

Witness my hand and official seal, this 
19—. 

[SEAL. ] (Official Signature.) 

Return same as for Missouri. See ‘‘Envelope;” ‘‘Missouri,” 
sec. 201. 


day of 4 Joy dD): 


Sec. 219.—Kentucky forms.— 


feo [Bs 
No. —, vs. In the circuit court of the judicial circuit of 
(Co 1D) Kentucky, for county. 

Answers and depositions of and , the witnesses named in 


the annexed commission, taken before me at my office in , in the 
county of , state of , on this day of _ A. D. 19—, in 
accordance with said commission. 

The witness first being duly sworn, says: 


CERTIFICATE, 


STATE OF : } 
ss. 
County of : 

I, [a notary public duly commissioned, qualified and acting in and 
for county ], do hereby certify that the foregoing depositions 
of A. B., C. D., and E. F. were taken before me at the time and place 
stated in the caption [and adjournments as hereinbefore noted], that 
said witnesses were severally duly sworn by me that the evidence they 
should give in their depositions should be the truth, the whole truth, 
and nothing but the truth, before giving their said respective deposi- 
tions, and that the said depositions of the said witnesses were [sever- 
ally written and subscribed by said witnesses respectively in my pres- 
ence, or] written by me in the presence of said witnesses respectively, 
and read to and severally subscribed by the witnesses in my presence. 

Witness my hand and seal of office this day of SAND: 
19—. 

(SEAL. ] (Official Signature.) 

Return same as Arkansas. See ‘‘Envelope;”’ ‘“‘Arkansas,”’ sec. 201. 


Sec. 220.— Louisiana forms.— 


IN Bop 
No. —, vs. Suit pending in the court for the parish of . 
(Cy IDs Louisiana. 


Depositions of witnesses, produced, sworn and examined on the 
days hereinafter mentioned, before me [name and official character] 
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in my office at , in parish, state of , under and by virtue 
of the annexed commission, issued out of the honorable, the court, 
in and for , to take depositions in a certain cause pending and at 
issue in said court, between , planitiff, and , defendant, and 


_ numbered on the docket of said honorable court. 
STATE OF ; f= 
County of Bese 
Ih [name and official character], do hereby certify that I 


caused [names of all the witnesses], witnesses hereinbefore named and 
examined, to appear before me at the times and places above desig- 
nated, and after publicly and solemnly swearing [or affirming] each, 
separately, to tell the truth, the whole truth, and nothing but the truth, 
in answer to the annexed direct and corss-interrogatories, I then and 
there proceeded to examine each witness separately, by propounding 
to him the said direct and cross-interrogatories, and reducing in my 
presence and in presence of the witness his answers thereto in writing, 
with my own hand [if such is the case; if not, state facts fully], and then 
caused each witness to sign his deposition in my presence, as already 
stated. 

In testimony whereof I have hereunto set my hand and seal, [if he 
has one], on this, the day of , A. D. 19—. 

[SEAL. ] (Signature of officer, with quality.) 

Return same as Missouri. See sec. 201. 


Sec. 221.—Maine forms.— 


Aa ) 
No. —, vs. ¢ Inthe 
(C,, 1D 

The deposition of 


court for county, Maine. Suit pending. 


, to be used in evidence in a certain cause 
now pending in the court of the state of Maine, within and for 
the county of , in the state of Maine, wherein is plaintiff, and 
defendant. , of the , being first duly sworn [or affirmed], 
deposes and says as follows: 


CERTIFICATE. 
STATE OF 5 \s 
County of ; 
On this day of , A. D. 19—, the within named deponent 


personally appeared before me at my office in the town of , in said 
county, and being first sworn by me, according to law, to testify the 
truth, the whole truth, and nothing but the truth, relating to the cause 
or matter for which his within deposition was to be taken; and then 


\ 
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being examined on interrogatories, according to law, gave on oath the 
within deposition, which was written by me [or by , a disinterested 
person, in my presence and under my direction], and after the said 
deposition had been carefully read by me to said deponent it was then 
subscribed by him in my presence. 

Said deposition was taken at the request of the plaintiff; the 
adverse party was notified to attend and did [or did not] attend its 
taking. The cause in which it is to be used is an action of 4 is) 
which is plaintiff, and defendant, which is now pending in the 
court, within and for the county of , in said state, and is to 
be tried in said court at its term to be holden at , within and for 
said county of , on the day of , A. D. 19—. 

The cause of taking said deposition is that the deponent does not 
reside in the state of Maine, but is a resident of the 

Witness my hand and seal at said , the day and year first 
named. 

[SEAL. ] (Official Signature.) 

Envelope same as Missouri. See section 201. 


Sec. 222.—Maryland forms.— 

The statute of Maryland requires that the officer or 
officers who act under the commission shall be sworn. 

The oath should be reduced to writing and signed by the 
commissioners. It may either be indorsed upon the com- 
mission, or written upon a separate piece of paper, and may 
be in form as follows: 


STATE oF ——, | 
County of ah no: 


Be it remembered, that on this day of , A. D. 19—, be- 
fore me, A. B. [style or office], lawfully authorized to administer oaths 
and affirmations in said county [or, A. B., one of the commissioners 
named in the within (or annexed) commission (S. C.)], appeared C. D., 
a notary public in and for said county, who, being by me first duly 
sworn, on his oath saith that he will truly, faithfully and impartially 
take the examination of all and every witness and witnesses produced 
and examined by virtue of the within [or, annexed] commission, upon 
the interrogatories and cross-interrogatories thereto annexed, in the 
case now pending in the court of county, in the state of : 
wherein is plaintiff and is defendant. (Ce 10), 

Subscribed and sworn to before me on the day and year first afore- 
said. A. B. [official title]. 
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CAPTION. 
AG Bee blaintift, 
No. —, vs. Suit pending in the court for 
C. D., Defendant. county, Maryland. 


By virtue of the annexed commission, issued out of the circuit 
court of county, Maryland, directed to me and empowering me to 
examine witnesses in the above styled and numbered cause pending 
in said court, I, ——, the officer [or commissioner] therein named, 
first having taken and subscribed the oath prescribed by law before 
[name and official title of officer before whom oath was taken] duly 
commissioned, and which oath is attached to said commission, did pro- 
ceed to take the depositions of the following, witnesses in the pres- 
ence of the attorneys for the respective parties [or no one being present 
but myself and said witness; state as the case may be], to wit: 

1st. , a witness of lawful age, produced on the part of plain- 
tiff, being by me first duly sworn and examined on the interrogatories 
herewith returned, deposes and says: 


CERTIFICATE. 


When done examining all the witnesses the following certificate 
should be appended: 
STATE OF ; 
County of ; 
There being no other witnesses to examine, I [name and title of 
officer], first having each witness to subscribe his answers in my pres- 
ence, closed said commission and herewith return the same under my 
hand and seal, this day of , A. D. 19—. 
[SEAL. ] (Official Signature.) 
Return same as Missouri. See sec. 201. 


ss. 


Sec. 223.—Massachusetts forms.— 


CUD: | 
No. —, vs. Suit pending in court of county, Massa- 
IN, 18% | achusetts. 

Answers and depositions of and , the witnesses named in 


the commission hereto annexed, issued out of the court for 
county, Massachusetts, and delivered to me, by virtue of which I 
caused said witnesses to appear before me at my office in , and the 


said being by me first duly sworn deposes and says: 
CERTIFICATE OF OFFICER. 
STATE OF | 
2 ss. 
County of : if 


Pursuant to the foregoing commission I caused the said to 
come before me, on the day of , A. D. 19—, and having sworn 
N. M. 13 
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the said to testify the truth, the whole truth, and nothing but the 
truth, relating to the cause for which the deposition is taken, I exam- 
ined the said and reduced his testimony to writing. Neither of 
said parties were present by himself, or by an agent or an attorney, nor 
did either of them communicate in any manner with the deponent whilst 
giving his deposition; and I took said deposition separate and apart 
from all other persons, no person being present except myself and , 
and in taking the deposition I put the interrogatories and cross-inter- 
rogatories to the deponent as directed in the foregoing commission, and 
in all respects fully and exactly complied with the directions in said 
commission in taking the same, and after the said deposition was taken, 
I carefully read the same to the said and he subscribed it in my 
presence. 


Witness my hand and seal of office this day of Lake: IDE 
19—. 
[SEAL. ] (Official Signature. ) 
Return same as Missouri. Sec. 201. 
Sec. 224.—Michigan forms.— 
CAPTION. 
A. B., Plaintiff, 
vs. Suit pending in the court of county, 
C. D., Defendant. Michigan. 


_ Answers and depositions of and , the witnesses named in 
the annexed commission [or notice] issued out of the above named court 
in the above styled cause, and delivered to me [name and official 
character] to be executed, by virtue of which I have caused said wit- 
nesses to appear before me, and having first duly sworn them to tell 
the truth, the whole truth, and nothing but the truth, I proceeded to 
examine them. 

, the first witness, examined in said cause on the part of the 
plaintiff, deposes as follows, to wit. 


CERTIFICATE. 
STATE OF ; 
County of | Be 
i , a notary public, in and for the county of , state of 


——, do hereby, certify, 

1st. That the foregoing deposition was taken before me pursuant 
to the annexed commission (or notice, and if upon notice, state, a 
copy of which, with affidavit of service, is hereto attached. 

2nd. The said deposition was taken before me on the day 
, at my office in the town [or city as the case may be, and, if 


of 
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in a city, describe its location by street and number or name of build- 
ing], in the county of , state of , that the taking of said depo- 
sition was begun on said date at o’clock, A. M., and then and 
there appeared , attorney for the plaintiff and , attorney for 
the defendant, and said deposition was continued and completed on 
said date at o'clock, P. M. 

3d. That the said witness was first sworn by me to speak the 
truth, the whole truth, and nothing but the truth, concerning the mat- 
ter in issue in the above entitled cause and was then examined by me 
on the direct and cross-interrogatories hereto attached, [if on oral 
questions, state, on oral questions propounded by , attorney for 
the plaintiff, and by , attorney for the defendant. ] 

4th. That the answers of said witness [if questions are oral, state 
interrogatories and answers] were written down by me [if taken in 
shorthand and transcribed, so state], and were correctly read over to 
said witness by me, and were signed by said witness in my presence and 
are hereto attached and constitute this deposition; and I certify that 
the same is correct and that it contains, truly and fully, the answers 
of the witness (if questions are oral, state interrogatories and answers) 
and nothing more nor less. 

5th. That I am not of counsel nor attorney for either of the par- 
ties to this suit, nor am IJ interested in the event of this suit, that I am 
a notary public in and for the county of , state of, , and as 
such am authorized under the laws of said state to administer oaths. 

Witness my hand and seal of office at my office in , in the 
county of , state of , this day of , 19—. 

A. B., Notary Public. 


Sec. 225.—Minnesota forms.— 


CAPTION. 
iA B:; 
No. — vs. Suit pending in the court of county, Minne- 
(€, 1D). sota. 


Answers and depositions of , who resides in county, state 


of , taken before me by virtue of a notice [or order] hereto at- 
tached. 
CERTIFICATE OF OFFICER. 
STATE OF ; \ ss 
County of ; 


Be it known that I took the annexed depositions pursuant to the 
annexed notice [ov order or commission]; that I was then and there a 
; that I exercised the power of that office in taking such depositions; 
that by virtue thereof I was then and there authorized to administer 
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an oath; that each witness before testifying was duly sworn to testify 
the whole truth, and nothing but the truth, relative to the cause speci- 
fied in the annexed notice [or order or commission]; that the testimony 
of each witness was correctly read over to him by me before he signed 
the same [if the examination was oral]; that the examination was 
conducted on behalf of the plaintiff by , and on behalf of the 
defendant by 4 

Witness my hand and seal, this day of , A. D. 19—. 

[SEAL. ] (Official Signature.) 

Envelope same as Missouri. See sec. 201. 


Sec. 226.—Mississippi forms.— 


A. B., 
No. — vs. ? Suit pending in the court of county, Mississippi. 
Ch yD: 

Be it remembered that on this day of , A. D. 19—, by 


virtue and in pursuance of a commission to me directed from the 
court for the district of the state of Mississippi, to take the depo- 
sition of , of the county of , state of , aforesaid, a witness 
for the complainant, in a certain case therein pending, wherein is 
complainant and is defendant, on the interrogatories and cross- 
interrogatories annexed and accompanying the said commission, I, 

, caused the said , a person of sound mind and upwards of 
twenty-one years of age, to come before me at my office in ; 
state of , and said being by me first duly cautioned and sworn 
to speak the truth, the whole truth, and nothing but the truth, in 
answer to said interrogatories and cross-interrogatories, did depose and 
say: 


CERTIFICATE OF OFFICER. 


STATE OF : 
ss 
County of ; 
I, ——,, specially appointed a commissioner in the cause styled in 


the caption of the foregoing deposition, to take the testimony of 
, a witness for the complainant in said cause, do hereby certify 
that I caused to come before me the said pat , in the state 
aforesaid, and he being by me first duly cautioned, sworn and examined, 
to speak the truth, the whole truth and nothing but the truth, I did 
carefully and impartially examine said witness on said interrogatories 
and cross-interrogatories, when he did depose and testify as above 
shown; that the answers of the said were by me reduced to writing 
in the presence of said witness, and by me carefully read to and thor- 
oughly understood by said witness as his deposition in said cause; 
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that he signed the same as his deposition in my presence; that the 
questions propounded to said witness, and to which he has answered, 
are the direct and cross-interrogatories accompanying said commis- 
sion; that said deposition has in no manner been changed or altered 
since the same was subscribed by said witness, but that the same with 
the exhibits thereto which are herewith returned has remained in my 
possession up to the time of sealing and delivering the same to the post- 
office [or party, as the case may be] directed to the clerk of the said 
court. 

I do further certify that I am a notary public in and for the county 
of , state of , and that as such officer I am authorized, under 
the laws of said state, to administer oaths. 

In witness whereof I have hereunto set my hand and affixed my 
day of , A. D. 19—. 

[SEAL. ] (Official Signature.) 
Envelope same as Missouri. See sec. 201. 


seal, 


Sec. 227.\ Montana forms.— 


CAPTION. 
A. B., Plaintiff, 
vs. Suit pending in the court for county, 
C. D., Defendant, State of Montana. 


Be it remembered, that pursuant to the commission and notice 
{or stipulation] hereto attached, on the day of , 19—, at my 
office in the town of , county of , and state of , before me, 
, a notary public in and for said county and state, duly commis- 
sioned and acting personally appeared ——-, a witness for the plaintiff 
[or defendant] in the above entitled cause, who, being by me first duly 
sworn, deposed and testified as follows. 


CERTIFICATE, 
STATE OF ; 
ss 
County of 
I, ——, a notary public, in and for the county of , state of 


, do hereby certify that the witness , in the foregoing deposi- 
tion named, was by me duly sworn to testify the truth, the whole truth, 
and nothing but the truth, in said cause; that said deposition was taken 
at the time and place mentioned in the annexed commission and notice 
[or stipulation], to wit, at my office in the town of , county of ; 
state of , on the day of 19—, between the hours of 
and , on said day; that said deposition was reduced to writing by 
me and when completed was carefully read over by me to said witness; 
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and, after being in all things corrected as suggested by said witness, 
was by him subscribed in my presence. 
In witness whereof, I have hereunto subscribed my name and 
affixed my seal of office this day of , 19—. 
—, Notary Public. 


Sec. 228.— Nebraska forms.— 


CAPTION. 
Te\s. Bhs, 
No. — vs. 7 Suit pending in the court for county, Nebraska. 
CSD: 


Answers and depositions of and , witnesses named in the 
annexed commission [notice or agreement] taken before me [name and 
official character] at my office in 5 county, state of , on 
the day of , A. D. 19—, between the hours of A. M. and 
P. M., in accordance with said commission [notice or agreement ] 
to be read in evidence in behalf of the plaintiff on the trial of the above 
styled cause pending in the court above named. 

The witness being of lawful age and being by me first cau- 
tioned and by me solemnly sworn, deposes and says. 


CERTIFICATE. 


STATE OF ; 
ss 
County of : 


I, A. B. [naming the official character of the magistrate according 
to the fact] do hereby certify that [naming all the witnesses who have 
testified] were by me first severally sworn [or, affirmed] to testify the 
truth, the whole truth, and nothing but the truth, and that the deposi- 
tions by them respectively subscribed, as above set forth, were reduced 
to writing by myself [or, if by any other person, name him and say, by 
, who is not interested in the suit, in my presence, and] in the pres- 
ence of the witnesses respectively, and were respectively subscribed by 
the said witnesses in my presence, and were taken at the time and place 
in the annexed notice [or, agreement] specified; that I am not counsel, 
attorney or relative of either party, or otherwise interested in the event 
in this suit; [if there be adjournments, add] and said depositions were 
commenced at the time in said notice specified, and continued by ad- 
journments from day to day as above stated. 

Witness my hand and seal of office, on this 
19—. 

(SEAL. ] (Official Signature.) 

Envelopes same as Kansas. See ‘‘Kansas;’’ ‘“‘Envelope,’’ sec. 201. 


day of AD: 
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Sec. 229.—Nevada forms.— 

The commissions issued by the courts of Nevada are 
always addressed to individual persons, some of whom must 
act in taking the depositions. The commissioner should 
swear all the witnesses publicly and then examine each one 
separately. 


CAPTION. 
ALA BS 
No. — vs. Suit pending in the court of county, Nevada. 
(2 1D} 


Answers and depositions of and , the witnesses named in 
the annexed commission, issued out of the above named court in the 
above styled and numbered cause, by virtue of which I caused said wit- 
nesses to appear before me at my office in the town of , county of 
, state of , on the day of , A. D. 19—. 

The witness , being first duly and publicly sworn, in accord- 
ance with the directions in said commission, deposes and says: 


CERTIFICATE OF OFFICER. 


STATE OF ; 
ss 
County of : 
iL. , one of the commissioners appointed in the annexed com- 


mission to take the depositions of the witnesses therein named, in the 
above styled cause, do hereby certify that and , the said wit- 
nesses, appeared before me at my Office in - county, state of 
, and being by me first duly and publicly sworn to tell the truth, 
the whole truth, and nothing but the truth, were separately examined 
and the testimony of each was by me reduced to writing, and after 
being by me read over to them, each subscribed his deposition in my 
presence. 


Witness my hand and seal of office, this day of n dats 1D) 
19—. 

The commissioner should endorse on the commission. 

“This commission was executed by me as shown by my certificate 
on page of the accompanying depositions. 


HS , Commissioner.” 


The commission, interrogatories and answers should then be 
fastened together with tape and the knot sealed either with wax or 
wafer seals. 

Return same as Missouri. See ““Envelope;” ‘“‘Missouri,’’ sec. 201. 
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Sec. 230.—New Hampshire forms.— 


CAPTION. 
Aw B. Plaintifi; 
No. —, vs. Suit pending in the court for county, 
C. D., Defendant. New Hampshire. 


Answers and depositions of , a witness in the above styled 
cause, taken before me at my office in county, state of ; 
in accordance with the commission [or notice] hereto annexed. Said 
witness being sworn deposes and says. 


CERTIFICATE OF OFFICER. 
STATE OF ——, 
County of ——. 

I, [name and character of officer], do hereby certify that , the 
witness above named, personally appeared before me at my office in 
county, state of , on the day of , A. D. 19—, and 
after subscribing the foregoing deposition in my presence, made solemn 
oath that the same contains the truth, the whole truth, and nothing but 
the truth, so far as his knowledge goes relative to the cause in which 
it wastaken. The said deposition is taken at the request of [plaintiff 
or defendant as the case may be] in the above styled cause to be used 
in the above named court on the trial thereof. The taking of said 
deposition was begun at o'clock, on said date and was con- 
tinued [if more than one day state, from day to day] until the whole 
was completed. The [adverse party, naming him] being duly notified 
was [or was not] present. The reason for taking said deposition was 
that the witness lives out of the state. 


ss. 


Witness my hand and seal of office, this day of Aa BD) 
19—. 

[SEAL. ] (Official Signature. ) 

. FEES FOR TAKING DEPOSITIONS. 

Notary!ssrfees iran sractamietd eens oubenstowsiter cid onataieerhcercnesaneretia etme $aues 
Wiatitess fees'24 1.0.51. bleacoetouereutie ie ote eattouars Ghel See oe ee ree eee 
Sheriftis: feesiis <..stovsys wits oe caevencustn ern resents avon soit a Shays auet's sagehecaeare 

FEO Galli covare so) s00 ap ce tae Se eles Be sae Poe ereintone ie $ 

Envelope same as Texas. See sec. 201. 
Sec. 231.—New Jersey forms.— 

OATH OF COMMISSIONER. 
STATE OF ; mh 
County of ; ‘ 
Be it remembered that on this day of , A. D. 19—, at 


,in the county of , and state of , before me, 


, a notary 
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public, lawfully authorized to administer oaths, and affirmatiens in the 
state and county aforesaid, personally appeared , residing in f 
the commissioner in the within commission named, who being by me 
duly sworn, on his oath doth say that he will faithfully, fairly and 
impartially execute the said commission. 


(Commissioner’s Signature). 
Sworn and subscribed before me, the day and year above written. 


CAPTION. 
AS B:; 
No. —, vs. > Suit pending in the court of county, New Jersey 
C2 Db: 


Be it remembered that on this day of +—, A. D. 19—, at 
, in the of , in the county of -, and state of , being 
the time and place appointed by us for taking the examination of the 
witnesses named in the commission to which this schedule is annexed, 
we, and , the commissioners therein named, having first taken 
the oath required of us in this behalf, faithfully, fairly and impartially 
to execute the said commission before , who isa , lawfully 
authorized to administer oaths and affirmations in said county and 
state, proceeded to examine such of the witnesses aforesaid as could be 
met with, upon the interrogatories annexed to the said commission as 
therein directed, and caused such examination to be taken down in writ- 
ing, and signed by the witnesses respectively, and signed the same our- 
selves, as hereinafter follows: 


, one of the witnesses named in said commission, being first 
duly sworn true answers to make to the direct and cross-interrogatories 
to him propounded, deposes and says: 


CERTIFICATE. 


STATE OF ; 
ss. 
County of : 


, the commissioner within named, doth hereby certify and 
return to the court of that he has duly exeucted the within 
commission in manner and form as is therein and thereby commanded; 
and that the execution thereof will fully appear by the schedule to the 
said commissioner and the accompanying interrogatories annexed. 

Given under my hand and seal, this day of , A. D. 19—. 


[SEAL. ] (Official Signature. ) 


Return same as Missouri. See ‘‘Envelope;” ‘‘ Missouri,” sec. 201. 
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Sec. 232.—New Mexico forms.— 


CAPTION. 
(@5 10) 
No. —, vs. ? Suit pending in the court of county, New Mex- 
A. B. ico. 


Deposition of , witness, taken before me, , a notary pub- 
lic in and for county, and , by virtue of a commission issued 
out of the above named court in the above entitled and numbered 
cause. The said witness being duly sworn to tell the truth, the whole 
truth, and nothing but the truth, deposes and says as follows: 


CERTIFICATE. 
STATE OF al 
ss. 
County of pif 
I, [name and official character], do hereby certify that , the 
witness above named, personally appeared before me on the day of 


, A. D. 19—, and, after being by me duly sworn, answered the 
interrogatories hereto attached, and his answers were by me taken down 
in writing and were read over and corrected by him, and were then sub- 
scribed by him in my presence, and were sworn to by him before me, 
and I personally know [or, if not known, state that he has been proven 
to me by two credible witnesses who are known to me] to be the same 
person named in said commission. 

Witness my hand and seal of office, this 
19—. 
[SEAL. ] (Official Signature.) 
Return same as Missouri. See sec. 201. 


day of eA Ds 


Sec. 233.—New York forms.— 

The notary should publicly swear the witnesses to testify 
the truth, the whole truth, and nothing but the truth, in 
regard to matters about which he may be interrogated, and 
should then examine each witness separately and apart from 
the others. 


CAPTION. 
A. B., Plaintiff, 
No. —, vs. Suit pending in the court for county, 
C. D., Defendant. New York. 


Depositions of and , the witnesses named in the annexed 
commission taken before me [name and official character] on the 
day of , A. D. 19—, by virtue of said commission issued out of the 
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court of county, New York, in the above entitled and num- 
bered cause. 

, the first witness, aged years and a resident of 
county , first being publicly sworn to testify to the truth, the whole 
truth and nothing but the truth, examined on the part of the [plaintiff 
or defendant, as the case may be] deposes and says as follows: 

The notary should sign his name officially to every half sheet of 


the deposition. 


CERTIFICATE.. 


STATE OF ‘ 
County of Ch as 

I, [name and official character], do hereby certify that and 
, the witnesses before named, personally appeared before me at my 
office in county, on the.—— day of , A. D. 19—, 
at o’clock M., and after being sworn to testify the truth, the 
whole truth, and nothing but the truth, did depose to the matters con- 
tained in the foregoing deposition, and did in my presence subscribe 
the same and indorse the exhibits annexed thereto; and I further cer- 
tify that I have subscribed my name to each half sheet thereof and to 
each exhibit. 

Witness my hand and seal of office, this 
19—. 

[SEAL. ] (Official Signature.) 

If counsel for either side appears, the certificate should show that 
fact, stating name of each attorney. 

Return same as Missouri. Sec. 201. 


AN, 1D 


day of 


Sec. 234.— North Carolina forms.— 


CAPTION. 
A. B., Plaintiff, 
vs. Suit pending in the superior court of 
C. D., Defendant. county, North Carolina. 


Pursuant to the annexed commission delivered to me [name and 
official character], authorizing me to take the depositions of ral 
witness for plaintiff, to be read in evidence in the above styled and 
numbered cause, now pending in the superior court of county, 
North Carolina, I caused said witness to appear before me at my office 
in county, ——, at 9 o'clock A. M., on the day of , 
A. D. 19—, and said parties both being present [or if not present so 
state, or if one party or his attorney should appear and the other not, 
state which one], I proceeded to examine said witness who being by me 
first duly sworn, deposes and says as follows: 


‘\ 
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CERTIFICATE. 


STATE OF ery 
ss. 
County of Ai 

I, [name and official character], do hereby certify that the evidence 
of the witness , was taken down under oath and was read over to 
and subscribed by him in my presence on the day of yj Ne 1B)- 
19—, at my office in ; county, : 

I further certify that I know said witness [or that said witness has 
been proven to me] to be the same person whose name appears in the 
annexed commission, and that both parties [or neither, or plaintiff or 
defendant, as the case may be] [or that —— attorney for plaintiff or 
defendant, according to the facts] were present during the examination 
of said witness. 

Witness my hand and seal of office, this 
19—— 

[SEAL.] | (Official Signature.) 


day of eA): 


RETURN. 


The envelope should bear the following indorsement: 
OF Di 
No. —, vs. Superior court of 
IN, 1833 
Depositions of —— 

Taken by order of the court in the above entitled cause by me. 

(Official Signature.) 

The envelope should be signed across seal and addressed to the 

clerk as in other cases. 


county, North Carolina. 


Sec. 235—North Dakota forms.— 


CAPTION. 
ECD: 
No. — vs. Suit pending in the court of county, North 
ACB: Dakota. 


Answers and depositions of and , taken before me [name 
and official character] within and for the county of , state of ; 
on the day of , A. D. 19—, pursuant to the annexed notice 
[commission or stipulation], in the above styled cause pending in the 
court of county, North Dakota, and for said plaintiff [or 
defendant, as the case may be]. Plaintiff and defendant both being 
represented by counsel during the examination of said witnesses. - 

The witness , being first duly sworn as hereinafter certified, 
testified as follows. 
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CERTIFICATE. 
STATE OF ; 
ss 
County of ; 
if , [mame and title of officer], do hereby certify that the above 


named [naming all the witnesses who have testified], were by me first 
duly sworn [or affirmed] to testify the truth, the whole truth, and 
nothing but the truth, in the above entitled cause, and that the fore- 
going depositions, by them respectively subscribed, were reduced to 
writing by me [or if by any other person, name him, and say, by ; 
who is not interested in said action, in my presence], and were respec- 
tively subscribed by said witness in my presence, and were taken at 
the time and place in the annexed notice specified; that I am not coun- 
sel, attorney or relative of either party, or interested in the event of said 
action: [if there be adjournments, add] and said depositions were com- 
menced at the time and place, in said notice specified, and continued 
by adjournment from day to day, at the same place, and between the 
same hours, as in the notice specified, and for the reasons above stated. 

In testimony whereof, I have hereunto set my hand and affixed 
my official seal, this day of , A. D. 19—. 

[SEAL. ] (Official Signature.) 

Return same as Missouri. See sec. 201. 


Sec. 236.—Ohio forms.— 


CAPRIION: 
AaB: ) 
No. — vs. f Suit pending in the court for the county of ; 
(C,, 1). Ohio. 

Depositions of witnesses taken before me, ——, a notary public in 
and for county, state of , in the above entitled and numbered 
cause pending in the court of county, Ohio, by virtue of 
the annexed commission [or notice] to be read on behalf of plaintiff in 
the trial of said cause, [state whether the parties, or their attorneys 
or either of them, were present]. : 

, first witness being duly sworn, deposes and says. 


CERTIFICATE. 


STATE OF Kei) 
ss. 

County of it 
I, [mame and official character], do hereby certify that above 
named [naming all the witnesses] were by me first duly sworn [or 
affirmed] to testify the truth, the whole truth, and nothing but the 
truth, in the above entitled cause, and that the foregoing depositions 
by them respectively subscribed were reduced to writing by me and 


\ 
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subscribed by the said witnesses in my presence [or if by any other per- 
son, here insert his name and state that he was a disinterested person, 
and they were wirtten in the presence of the officer], and were taken at 
time and place in the annexed notice specified, and that I am not coun- 
sel, attorney or relative of either party, or otherwise interested in the 
event of this suit. 

In testimony whereof I have hereunto set my hand and official 
seal, this day of , A. D. 19—. 

([sEflL. ] (Official Signature.) 

Return same as Kansas. See sec. 201. 


Sec. 237.— Oregon forms.— 


CAPTION. 
AS Be 
No. — vs. 7 Suit pending in the court of county, Oregon. 
(Cm 1D 
Depositions of and , witnesses on behalf of plaintiff in 


the above styled cause, taken before me [name and official charac- 
ter], at my office in county, ——, on the day of - 
A. D. 19—, in accordance with the annexed commission issued out of 
the court of county, Oregon. 

, appearing as attorney for plaintiff, and , appearing as 
attorney for defendant [or neither party appearing, as the case may be], 
, the first witness being duly sworn, deposes as follows, to wit. 


CERTIFICATE. 


STATE OF ; \ 
ss. 
County of : if 

I, [name and official character], do hereby certify that on the 
day of , A. D. 19—, between the hours of o’clock A. M. and 
o’clock P. M., at my office in : county , the foregoing 
deposition of and , the witnesses above named were taken 
before me, by virtue of and in accordance with the commission hereto 
attached; that such depositions were by me reduced to writing, and 
after being written each deposition was read over to the witness who 
made it, and was in my presence subscribed by him; that before said 
depositions were taken, each witness was sworn to tell the truth, the 
whole truth, and nothing but the truth, in answering the questions 
propounded to them therein. 

Witness my hand and seal of office, this 
19—. 

[SEAL. ] (Official Signature.) 

Return same as Missouri. See sec. 201. 


5 és 1D), 


day of 
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Sec. 238.—Pennsylvania forms.— 


CAPTION. 
Ay Be 
v.s Suit pending in the court of common pleas for 
Gap: county, Peansylvania. 


Answers and depositions of and ——-, witnesses in the above 
styled cause, taken before me [name and official character] at my office 
in ; county , on the day of , A. D. 19—, between 
the hours of o’clock A. M. and o’clock P. M., under and by 
virtue of the annexed commission issued out of the court of common 
pleas for county, Pennsylvania, and to me directed, for the exami- 
nation of witness in the above styled cause. 

, first witness for plaintiff being duly swofn, deposes and says. 


CERTIFICATE. 


STATE OF . 
ss. 
County of : 


I, [name and official character], do hereby certify that the fore- 
going answers and depositions of the witnesses and , were 
made before me, and each deposition was read over to the witness who 
made it, and was subscribed by him in my presence, he having been 
first duly sworn true answers to make to the interrogations propounded 
to him. 

Witness my hand and seal of office, this 
19—. 

[SEAL. ] (Official Signature. ) 

The notary should sign his name officially to each page of the depo- 
sition. 

Return same as Missouri. See sec. 201. 


day of nists 1D 


Sec. 239.—Rhode Island forms.— 


CAPTION. 
A. B:, 
No. — vs. 7 Suit pending in the court of county, Rhode 
Cap: Island. 


Answers and depositions of and , witnesses in the above 
styled cause, taken before me [name and official character] at my office 
in ——, county, ——,, on the day of , A. D. 19—, I hav- 
ing first notified the adverse party of the time and place of taking such 
deposition. The witness being first duly sworn, deposes and says. 


\ 
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CERTIFICATE. 
STATE OF ; 
ss 
County of ; 
Be it remembered that in , county of , state of , on 
the day of , personally appeared before me at , who being 


by me first sworn to testify the whole truth, and nothing but the truth, 
gave the foregoing deposition, which was by me reduced to writing in 
his presence [or by him reduced to writing-in my presence], and by him 
signed in my presence. 

Taken [by virtue of annexed commission at the request of 
, as the case may be], to be used in the trial of an action pending in 


the court to be holden in , within and for the county 
of , in the state of Rhode Island, on the day of A.D. 
19—. 


The adverse party was duly notified, as appears by return of the 
notification hereto annexed, and was present [or was not present]. 

I further state that I am not attorney or of counsel for either of 
said parties, nor interested in the result of said suit. 

In witness whereof, I have hereunto subscribed my name and 
affixed my official seal, this day of , A. D. 19—. 

[SEAL. ] (Signature and title of officer.) 

Return same as Missouri. See sec. 210. 


See. 240.—South Carolina forms.— 

Persons taking depositions under special commission 
must be sworn. When two or more persons act as commis- 
sioners in one case, they may administer the oath to each 
other. 


OATH OF COMMISSIONERS. 


STATE OF ; 
County of } = 

Do you solemnly swear that you shall, to the best of your knowl- 
edge, truly, faithfully, and without partiality to any or either of the 
parties in this cause, take the examination and deposition of all and 
every witness and witnesses, produced and examined, by virtue of the 
commission hereunto annexed, upon the interrogatories now produced 
and left with you. And you shall not publish, disclose, or make known 
to any person or persons whatsoever, except the clerk or clerks by you 
employed, and sworn to secrecy in the execution of this commission, 
the contents of all, or any, of the depositions of the witnesses, or any of 
them, to be taken by you and the other commissioners, in the commis- 
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sion named, or any of them, by virtue of the said commission, until 
publication shall pass by rule of the said court. So help you God. 


Commissioners. 
CAPTION. 
A. B., * 
vs. Suit pending in court for county, South Caro- 
Cab: lina. 


Answers and depositions of and , the witnesses named in 
the annexed commission, taken before me at my office in ; 
county , on the day of A. D. 19—, in accordance with 
said commission issued out of the court for; county, South 
Carolina, in the above styled cause. 

, a witness, being first duly sworn, deposes and says. 


CERTIFICATE. 
STATE OF : 
ss 
County of : 
I, , the commissioner [or notary, as the case may be] do 


hereby certify that the foregoing depositions of the witnesses, and 
, were made before me and were by me reduced to writing and were 
signed, each by the witness who made it, in my presence, at the time 
and place mentioned in the caption hereto attached. 

Witness my hand this day of , A. D. 19—. 

, Commissioner. 

If more than one commissioner acts, both should sign certificate. 

If a notary or other officer is acting under a general commission, 
he should close certificate as in the ordinary case; if acting under 
special commission he should sign as above. 

Return of deposition same as Missouri. See sec. 201. 


Sec. 241.—South Dakota forms.— 


CAPTION. 
AME be 
No. — vs. ? Suit pending in the court of county, South 
(G4 10% Dakota. 


Depositions of witnesses taken before me, [name and title of 
officer], within and for the county of , in the state of , on the 
day of , in the year , pursuant to the annexed notice, in 
an action pending in the court, wherein is plaintiff and 
is defendant; and for said plaintiff [or defendant, as the case may be.] 


N. M. 14 
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[Here state whether plaintiff or defendant were present or repre- 
sented by counsel. ] 


The witness , of lawful age, being first duly sworn, deposes 
and says: 
CERTIFICATE. 
STATE OF ; hss 
County of : 
Ib [name of title of officer], do hereby certify that the above 


named [naming all the witnesses who have testified], were by me first 
duly sworn [or affirmed] to testify the truth, the whole truth, and noth- 
ing but the truth, in the above entitled cause, and that the foregoing 
depositions, by them respectively subscribed, were reduced to writing 
by me [or if by any other person, name him, and say, by , who is 
not interested in said action, in my presence], and were respectively 
subscribed by said witnesses in my presence, and were taken at the 
time and place in the annexed notice specified; that I am not counsel, 
attorney or relative of either party, or interested in the event of said 
action; [if there be adjournments, add] and said depositions were com- 
menced at the time and place, in said notice specified, and continued by 
adjournment from day to day, at the same place, and between the same 
hours, as in the notice specified, and for the reasons above stated. 

In testimony whereof, I have hereunto set my hand and affixed 
my official seal, this day of , A. D. 19—. B 

Then securely pack and seal the depositions, and mail, them 
addressed to the clerk of the court in which the action is pending, and 


indorsed as follows: vs. , depositions in said action on behalf 
of the ——,, taken, sealed up, addressed and transmitted by me. 
[SEAL. | (Signature and title of officer.) 


For envelopes, see sec. 201, Kansas form. 


Sec. 242.—Tennessee forms.— 


CAPTION: 
ACB: 
No. —, vs. ¢ Suit pending in the court of county, Tennessee. 
Gwe: 
Depositions of and , witnesses for plaintiff in the above 


styled cause, taken before me [name and official character], at my office 
in ; county, on the day of 5 tino ID) , upon 
commission [or notice], [here state whether the parties or their attor- 
neys were present]. 

, the first witness, aged 
and says: 


years, being duly sworn deposes 
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CERTIFICATE, 


STATE OF : \ 
County of is) he 

The foregoing depositions were taken before me, as stated in the 
caption, and reduced to writing by me [or by witnesses in my presence]. 
And I certify that I am not interested in the cause, nor of kin or counsel 
to either of the parties, and that I sealed them up and delivered them 
to [or, put in the postoffice] without being out of my possession, or 
altered after they were taken. 

Witness my hand and seal of office this 
19—. 

[SEAL. ] (Official Signature.) 

My commission expires on the day of -—, A. D. 19—. 

Return same as Missouri. See sec. 201. — 


day of AD: 


Sec. 243.—Utah forms.— 


CAPTION. 
Ie\s | Bloe 
vs. Suit pending in the court of county, Utah. 
Cy: 
Depositions of —— and , witnesses taken in the above styled 


cause pending in the court of county, Utah, in accordance 
with the annexed commission, taken on behalf of plaintiff [state which 
of the parties or attorneys were present, if none of them was present 


so state]. 
, first witness, being duly sworn, deposes and says: 


CERTIFICATE, 


STATE OF ; 
ss. 
County of ; 
I, [name and official character of the officer], the commissioner 


named in said commission [notice or stipulation], do hereby certify 
that the above named [name all the witnesses], appeared before me and 
were by me first duly and severally sworn for, affirmed] to testify the 
truth, the whole truth, and nothing but the truth, in answer to the 
above direct and cross-interrogatories propounded to them, in the 
above entitled cause, their evidence was then taken down, and to each 
witness his evidence was carefully read over and the same was corrected 
by him, after which he subscribed the same in my presence on the 
day of peer Bis , at my office in the town of , county of 
and state of Said depositions were taken at the time and 
place mentioned in the annexed commission [or notice or stipulation ] 
or say, and were commenced at the time and place in the annexed 
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notice or commission or stipulation] specified and continued by adjourn- 
ment from day to day at the same place and between the same hours 
as in the said notice [or, commission specified, and for the reasons 
above stated]. 

In testimony whereof I have hereunto set my hand and official 
seal, this day of A Ds : 

[SEAL. ] (Official Signature. ) 

Return same as Kansas. See sec. 201. 


Sec. 244.—Vermont forms.— 


CAPTION. 
Armb: 
vs. Suit pending in the court of county, Vermont. 
(C5 1D) 


Answers and deposition of , a witness in the above styled 
cause now pending in the court of county, Vermont, taken on 
‘behalf of plaintiff by virtue of the annexed commission issued out of 
said court. The witness being duly sworn deposes and says: 


CERTIFICATE. 


County of 

I, [name and official character], do hereby certify, that on this 

day of AWD: , at my office in county, : ; 

the witness above named appeared before me and signed the foregoing 

deposition in my presence and solemnly swore that the same contains 

the truth, the whole truth, and nothing but the truth, in regard to said 
cause. 

Witness my hand and seal of office, this 


STATE OF : 
ss 


day of JN JD); 


[SEAL. ] (Official Signature.) 
Envelope as per Texas. See sec. 201. 


o 


Sec. 245.—Virginia forms.— 
CAPTION. 


vs. Suit pending in.the court of 
AaB: 

The depositions of and others, taken before me, 
notary public of and for the state of , pursuant to notice hereto 
annexed, at the office of , in the state of , on the day of 


, 19—, between the hours of 6 A. M. and 6 P. M., to be read as 


county, Virginia. 


» a 
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evidence on behalf of , in a certain cause now pending in the 
court of , wherein is plaintiff and is defendant. 

[State whether or not counsel for either party is present]. —— 
a witness for plaintiff being first duly sworn says. 


CERTIFICATE. 


STATE OF ; 
County of : } ze 

I, [mame and official character], do hereby certify that the fore- 
going depositions were duly taken, reduced to writing and signed by 
the witnesses respectively before me, at the time and place mentioned 
in the caption hereto, in accordance with the annexed commission 
[or notice]. 

Witness my hand and seal of office, this ~—— day of 


ASD: 


[SEAL. ] (Official Signature.) 
Return same as Missouri. See sec. 201. 


Sec. 246.— Washington forms.— 


CAPTION. 
take 18%, 
No. — vs. ? Suit pending in the court of county, Wash- 
Gr: ington. 
The depositions of , taken on the day of 5 J8\, 1D) ; 
at the ——— office, in the city or town of , county of , state of 


, and to be read as evidence in behalf of plaintiff [or defendant], 
on the trial of the above styled and numbered cause pending in the 


court of county, Washington. 
CERTIFICATE. 
STATE OF =. 
< ss. 
County of ; 


I, [mame and official character], do hereby certify that the fore- 
going depositions of , the witness above named, was taken before 
me on the day of AS D: sat o’clock , at my 
office in ; county, ——, pursuant to the annexed commission 
[or notice]. And was by me written down, that the above named wit- 
ness before examination was by me duly sworn to tell the truth, the 
whole truth, and nothing but the truth, and that said deposition was 
carefully read over to him by me, and was signed by him in my presence. 

Witness my hand and seal of office, this day of 5 dats 1D); 


fen Anl (Official Signature.) 
Return same as Missouri. See sec. 201. 
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Sec. 247.— West Virginia forms.— 


CAPTION. 
A. B. 
No. — vs.; Suit pending in the court for county, West 
(€, 1B, Virginia. 
Depositions of , a witness taken before me [name and official 
character] at my office in county, , on the day of 


5 JaXs, AD), , pursuant to the annexed commission [or, notice], 
to be read as evidence in behalf of plaintiff, on the trial of the above 
styled cause pending in the court of county, West Virginia. 
The said witness being first duly sworn deposes and says. 


CERTIFICATE. 


STATE OF 5 } ee 
County of 5 

I [name and official character], do hereby certify that the foregoing 
deposition of was duly taken, sworn to and subscribed by said 
witness before me at the time and place and within the hours prescribed 
by said annexed commission [or, notice]. And I do further certify 
that at the time of taking said depositions I was a duly qualified notary 
public [or, other officer]. 

Given under my hand and official seal, this 


day of 7 Aad 


[SEAL. ] (Official Signature) 
Return same as Arkansas. See sec. 201. 


Sec. 248.—Wisconsin forms.— 


CAPRMION: 
A. B. 
No. — vs. + Suit pending in the court of county, Wisconsin. 
Cx» 


Deposition of , a witness on the part of plaintiff in the above 
styled cause, taken before me [name and official character], at my office 
in ,——— county, state of , on the day of eat ID. ; 
between the hours of A. M. and P. M., under and by virtue 
of the annexed commission and upon the interrogatories and cross-inter- 
rogatories thereto attached. Said witness being first duly sworn 
deposes and says: 


CERTIFICATE. 


STATE OF , 
County of : } ss 
I, A. B., a notary public in and for said county and state, do 
hereby certify that the foregoing deposition was taken before me at my 


§ 249 DEPOSITIONS. 21 


office in the town of —— in said county, on the day of pot ID), 
19—, commencing at o'clock , on said date and continuing 
until the same was completed; that it was taken at the request of plain- 
tiff [or defendant, as the case may be], upon verbal [or, written] 
interrogatories; that the testimony of each witness was written by me 
in the presence of such witness [if written by another, state who, 
and that he was not interested in the suit], that such deposition was 
taken to be used in the cause styled in the above caption pending in 
the court of county, Wisconsin, wherein is plaintiff and 
is defendant, that the reason for taking such deposition was [here state 
the reason] that a notice, of which the annexed is a copy was served 
upon on the day of , 19—, [or that said deposition was 
taken pursuant to the annexed stipulation]; that the said witnesses 
were each, before examination, sworn to testify the truth, the whole 
truth and nothing but the truth, relative to said cause and that the 
testimony of each of said witnesses was, by me, carefully read to him 
and was then subscribed to by him in my presence. 

Witness my hand and seal of office, this day of ——, A. D. 
19—. 


A. B., Notary Public. 


Sec. 249.— Wyoming forms.— 


CAPTION. 
AB. ) 
No. — vs.; Suit pending in the district court of county, 
(Cy ID Wyoming. 


Depositions of , to be used in behalf of plaintiff on the trial 
of the above styled cause, taken before me at my Office in , 
county, ——, commencing at o’clock, ——, on the day of 
,_ A. D. , in accordance with the annexed commission. 
Said witness being first duly sworn deposes and says. 


CERTIFICATE. 


STATE OF ? } 
ss 
County of ; 

I [name and official character], do hereby certify that the fore- 
going deposition of , the witness before named was taken before 
me at the time and place mentioned in the caption thereto attached, to 
be used in behalf of plaintiff, and that defendant was duly served with 
notice of the taking of said deposition as shown by the return of said 
notice hereto attached, that said witness was first duly sworn to tell 
the truth, the whole truth, and nothing but the truth, and that his 
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deposition was written down by me and subscribed by him in my 
presence. 
Witness my hand and seal of office, this 


[SEAL. ] (Official Signature.) 


Return same as Missouri. See sec. 201. 
For deposition in Federal Courts, see chapter XI. 


5 dato 1D) 


day of 
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CHA PA Rae sale 


DEPOSITIONS OF WITNESSES TO BE USED IN THE 
FEDERAL COURTS. 


Sec. Sec: 

250. Whenand how taken. 254. Compelling attendance of 
251. Witnesses shall be sworn. witness. 

252. Under commission. 255. Forms for caption and cer- 
253. How returned. tificate. 


Sec. 250.—When and how taken.— 

The testimony of any witness may be taken in any civil 
cause pending in any district or circuit court by deposition 
de bene esse when the witness lives at a greater distance from 
the place of trial than one hundred miles, or is bound on a 
voyage to sea, or is about to go out of the United States, or 
out of the district in which the case is to be tried and to a 
distance greater than one hundred miles from the place of 
trial, before the time of trial, or when he is ancient and infirm. 
Reasonable notice ‘in writing, of the taking of such depo- 
sition must be given by the party or his attorney, or his 
attorney of record, as either may be nearest, which notice 
shall state the name of the witness and the time and place of 
taking his deposition. (R.S. U.S., sec. 863.) 


Sec. 251—Witness shall be sworn etc.— 

Every person deposing as provided in the preceding sec- 
tion shall be cautioned and sworn to testify the whole truth, 
and carefully examined. His testimony shall be reduced to 
writing by the magistrate taking the deposition or by the wit- 
ness, in the magistrate’s presence, and by no other person, 
and shall, after it has been reduced to writing, be subscribed 
by the deponent. (R.S. U.S., sec. 864.) 


STATE OF TENNESSEE, \ 

; ss. 
Dickson County. 

At Charlotte in said county on the 4th day of July, 1822, before 

me, James M. Ross, justice of the peace and one of the judges of the 
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county court of Dickson county, came personally John Mockbee, being 
about the age of fifty-one years, and after being carefully examined and 
cautioned and sworn to testify the whole truth, did subscribe the fore- 
going and annexed deposition, after the same was reduced to writing by 
him in his own proper hand.’”’ The certificate then proceeded to state 
the reason for taking such deposition, but nowhere states that the same 
was written in the presence of the magistrate; held that the defect was 
fatal and the deposition inadmissible. 


Sec. 252.—Compelling attendance of witnesses.— 

The Revised Statutes of the United States (art. 868) 
provide that in case of the failure or refusal of a witness to 
appear before an officer holding a commission to take his 
depositions, the clerk of any court of the United States for 
the district in which the witness lives, will, upon the appli- 
cation of either party, his agent or attorney, issue a subpoena 
for such witness, and in case he fails or refuses to attend and 
testify as required by such subpoena, the judge of the court 
may punish him for contempt under the same rules and in 
like manner as he may punish witnesses for failure to attend 
court when duly summoned. 

The witness can not plead as a personal privilege that 
the evidence would tend to criminate himself or make him 
liable to any penalty, as the statutes! provide that no evi- 
dence given by any person in any judicial proceeding in this 
or any foreign country, shall ever be used against him, or 
his property, or estate in any criminal proceeding, or for the 
recovery of any penalty or forfeiture. 

Perjury is an exception mentioned in the article above 
referred to. 


Sec. 253.—Depositions under commission, and to perpetu- 
ate testimony.— 
In any case where it is necessary in order to prevent a 
failure or delay of justice, any of the courts of the United 
States may grant a dedimus potestatem to take depositions 
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according to the common usage, and any circuit court, upon 
application to it as a court of equity, may, according to the 
usages of chancery direct depositions to be taken in per- 
petuam ret memoriam if they relate to any matters that may 
be cognizable in any court of the United States. The pro- 
visions of the preceding section shall not apply to any depo- 
sition taken under the authority of this section. 


Sec. 254.—How returned.— 

Every deposition taken under the two preceding sec- 
tions shall be retained by the magistrate taking it until he 
delivers it with his own hand into the court for which it is 
taken, or it shall, together with a certificate of the reasons 
as aforesaid, of taking it, and of the notice, if any given, 
to the adverse party, be by him sealed up and directed to 
such court, and remain under his seal until opened in court; 
but unless it appears to the satisfaction of the court that the 
witness is then dead, or gone out of the United States, or to 
a greater distance than one hundred miles from the place 
where the court is sitting, or that by reason of age, sickness, 
bodily infirmity or imprisonment he is unable to travel and 
appear at court, such deposition shall not be used in the 
cause.” 


Sec. 255.—Forms for taking depositions to be used in the 
Federal Courts.— 


CAPTION. 
A. B., Plaintiff, 
No. — vs. Suit pending in the United States Circuit Court 
C. D., Defendant. for the district of , suit pending. 
Answers and depositions of 
notice, taken before me at my office in ‘ county, 


, the witness named in the annexed 
, on the 


2. Laws in regard to taking depositions construed strictly. 
The provisions of the statute concerning depositions, being in dero- 
gation of the common law, must be strictly construed. Shulte v. 
Thompson, 15 Wall. 151, 21 L. Ed. 123. 
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day of ARG , in accordance with said notice, to be read 
as evidence in behalf of plaintiff on the trial of the above styled cause. 

The said being by me first duly cautioned and sworn to tell 
the truth, the whole truth, and nothing but the truth, deposes and 
answers as follows. 


CERTIFICATE. 


STATE OF , oe 
County of 5 


I [name and official character], do hereby certify that on the 
day of » Jats, IDE , personally came , the witness named in 
the annexed notice, being about the age of years, and 
appeared as attorney for the plaintiff and as attorney for the 
defendant, and said witness, being by me first duly cautioned and 
sworn to tell the whole truth, did depose and answer as above set 
forth, which answers and depositions were by me reduced to writing 
in the presence of said witness [o7, were by said witness written down 
in my presence]? and were read over to, and in my presence sub- 
scribed by him, and I do further certify that the reason for taking such 
deposition is;* [here state the reason], that the opposite party had due 
notice of the time and place of taking the same as shown by the return 
on the said annexed notice, and that I am not an attorney nor of 
counsel for any party to the above styled cause nor am I in any way 
interested in the event of said suit. 

Given under my hand and seal of office, this 


day of AG 


D. 


[SEAL. ] (Official Signature.) 

Return same as Missouri. See sec. 201. 

Depositions taken under commission from the Federal Courts are 
usually taken under the rules and regulations prescribed by statute of 
the state in which they are to be used. 


3. Certificate must show that testimony was written down by 
the magistrate or in his presence. Bell v. Morris, 1 Pet. (U. S.) 351, 
7L. Ed. 174. 


4. If the officer fails to state, in his certificate, the cause for taking 
the deposition it cannot be admitted in evidence, even though he 
appends the notice served on the opposite party which states that the 
witness is about to leave the United States. Harris v. Wall, 7 How. 
OLS, A IL, IGh, QS ; 
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CHAPTER XI: 


FEES OF NOTARIES PUBLIC AND FOR SERVICE 
OF PROCESS ISSUED BY THEM. 


Sec. Sec. 
256. In Arkansas. 262. Process served by private 
AS, May ayaeeiey individuals. 
258. In Missouri. 263. Interpreter’s fees. 
259. In Oklahoma. 264. Fees to be posted. 
2005s" in hexas: 265. Fees,“when due and how 
261. Under United States Stat- collected. 
utes. 


Sec. 256.—Fees in Arkansas.— 
The fees of notaries public, officers serving process, wit- 
nesses, etc., in Arkansas, are as follows: 


Notary’s FEES. 
For noting a bill of exchange or promissory note for protest...$ 0 50 


Honmmentenin ym protest eOLmSaecreiiatiacisreiicteteiereia cete ite cite GS: 
Ora e OTS Ler PEDLOCe Ste mica lachaersie ts crete suatfa clisteters cee arene 40 
For notice to indorser and other parties, each................ 50 
Momtaidneseachwacknowledgimentes s-apeiom-aiceisertosiriermiier 50 
Rormeachemanrinerprotest seer eo: etd oan «, Peres ot iscerer oe a cohe aie 2 00 
Kiormother protest torsecure insurances. .ccmisee ee sai ea eee eee 2 00 
For copy of record and papers in his office, for each one hundred 

WORUSaaer eins Not RAAT OU ORIEN IDE C1 Gas OE ICES AOS heen Be 5 
For taking each deposition (not to exceed $5.00 per day for the 

SAM spa luay \irew. ooek eee el shee foyroken svi oetrel ore cenr snc tha aears Chennai 2 00 
For each additional day, if more than one day on the same depo- 

SECLO TI ee ee Merce ites aie Gyros rovers nts eyes ol eee 2 00 
For travel going to and returning from place of taking, per mile 5 
Homicsiimegeachisub poonaacma cr rece tein sreleretokterer ker ielceeis 50 
Rorawritsoteactacn men trac scr iorertccicre-t cies eke cls eleresesiersuetamnetere 75 


SHERIFF’S FEES. 
For serving every summons or attachment.................0- $0 50 
HOMSunlmMonineseachmwitnessmenppcicttlieriellsrce er reneeiereltensy ers 50 
For each non est on subpoena........... Stale llevar cherenetene rons ietatece 10 
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For serving notice to take depositions............. Fabio O0 O06 
Hor commuting spersom tonal ss eiie net ietestenel merit et iolet- leith 
For mileage in serving each notice, subpoena or process, per mile 


CONSTABLE’S FEES. 


Horstmmonineveachwitn ess ertrnenr tists erential tlre 
Hormecenvinerattachinentmmprieertt titan tek teeter at mets c 
ISGP welabalkes jorencvornl Wor lll o ooecos nb oocwonbooucsconooonOKE eecei 
For return of non est on subpoena or writ.......... BOGE BODC 


Kirby’s Dig. Ark. sec. 3500, 3501, 3511. 


Sec. 257.—Fees in Kansas.— 


NoTary’s FEES. 


For protest and record of same 
Foreachinotice,otaprocest cranes ite ee roi rer neler enchant atria 
Korcentiicaterandksealuols protester amine iain er elasticities 
For administering any oath, or giving any official certificate for 
the procurement of any pension bounty or back pay, or 
administering any oath or oaths, and giving the certificate 
required upon any voucher for collection of periodical dues 
from the pension agent, or for all services rendered in per- 
fectingwany, One VOUCcheKe esteem eerie iriete ie eit 
For each subpoena, attachment or commitment 
oraswearingxeachpwitnhessa.n oasis te tac anc tcterta cee nar are 
For each hundred words written in taking a deposition and cer- 
CiLVin gS theretOmea mae Lewy. cisterna sche ry cieter sien a Pees 
For taxing costs and making out fee bill, per folio 
Hortakingsandscetitvyamewa tic av tae tieieie nes aerators ern eens 
For making any record or copying any paper required to be 
Copied: per folio Arm tect eee ee ae renee eo ee ee 
For taking an acknowledgment of a deed or other instrument in 
writing 


ewe (dhe) @e fe] oe ta) tale) is) owe) oles ela eheleclslcie 


Oe CoO Cl Ot 


oe ee le! e..0) 8s 16) O18 ele llejiel ale) .0]-¢..8 felcelie/.e) 8) eejer[eune ble isle (eles, eliae.n) «,iellen ere 


SHERIFF’S AND CORONER’S FEES. 


For serving and returning a subpoena or notice to take deposi- 
tions, for the first person 
Homeachvadditionalipersonmaie tee ere eee 
For serving order of attachment and returning the same 
Homreturning not Loundmeachiapenso mn marie irs nett ennnnee 
For each mile actually and necessarily traveled in serving a 
subpoena, attachment or notice, provided no mileage shall 
be charged when the distance does not exceed one mile.... 
For executing an order of commitment 


‘© #/\e: (si te laie wails © (6110-0)! 0)/4\9, 61/@ 6:10 le] \e)le0\-e) 66) 6 


tee eeee 


$0 


$0 


$0 


25 
10 
25 


10 
DS, 
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CONSTABLE’S FEES. 


Borsetving-aisubpoena on one witness) 42. ..2.e see) eee ee $0 25 
For each additional witness in the same case................. 15 
For serving a notice or writ containing the name of but one per- 

SO ani Stolen vidio bicka sro Riche Orr ance OREO i ee nr EPS esctanrs 25 
Homeachradditionalgmersonjsenvedeee ee meaner eeneennn 15 
ROP COMMONS CO joo coon dbo oS bob eOHt aD oseHn asa Gar 25 


For each mile actually traveled in the service of any subpoena, 
MOLICeCOLattachinentamet emer ike conte reece oeicine a nre 10 
G. S. Kan. (1909), secs. 3660, 3684. 

Sec. 258.—Fees in Missouri.— 
Nortary’s FEES. ; 
ICICI $0 15 


For noting a bill of exchange or note for protest 
HOP MOWING VHLINOUE [OWI Saodcos bo oo ous an ue UOONoOOmONG OO 35 
Homenterineaprotest Otsalnle repre reiterates miners 35 
Hormre cistern gaamprovestermmpenreeiiniter cesar tema: a archon Ss 
Homnoticertoreach wud orsenor Other pancynrtstia ee aes il) 
Otmt navel spe ka till Compre. eset cia ets anckn fe, ysis outte # Stvas naan 8 
For taking acknowledgment of a deed or other instrument, with 
AIGELLIN Cate aN used Mommy sii separ oe ie san aia chsyh ayes noean ies 50 
For marine protest or fire insurance protest................+- 5 00 
For drawing a contract of a boatman, if required............. 75 
Roncertincatemattested by seallinwaci ssastrs cronies cherie sn 50 
For taking the acknowledgment of parties to contract, attested 
iypsea lertaeee tas crete aia [eoooe iyo artns, Sof ttle ro avaiacaa hy oye s ave Sito ahs 50 
For making an entry of a boatman not rendering himself on 
boardeagreeablysto;coutracten ti. aeitacrn ten tel ett aet tcl 15 
Hiotsidnceseal tHeEret Ory rary satel caren or eet state oe che caeyer oye, et eteae 10 
For all copies of records and papers, for every hundred words.. iS 
otmeadmiinistering evetys athena t id tote tae ene te 5 
ORIEVERVuSUD POCMA seo cveie.sus Sustenerstsuaicis wie suseousts ao tree gicceie sessile is 
Rorassuing attachmentisc. sm ccclseumra ae) asp cnsraarsms assis ee deer crc 75 
For writing depositions, for every 100 words................. 1S 
Homsipninerandacentinyime tord epOsitlonc tert il acres er 35 
[NYere CEDCNTCANS Tie) Chil UNCERUUE. cocoons noch oo ou ob dd au donoKe cobs 15 


For all other services concerning boatmen and their con- 
tracts, the same fees as are allowed justices of the peace for 
like services. And for all other services, the same fees as are 
allowed by law to justices of the peace in like cases. (R.S. 
Mo. 1909, sec. 10712. 
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SHERIFF’S FEES. 
For each mile actually traveled one way (outside of the limits of 


any incorporated city) in serving any process............ $0 05 
Rorsumimoningseachnwittessmerrers ibrar icnen escent eerie ener 25 
Plormsenvinera wilt oteatta chimentaser tetris ttt ran tieta er eteteter. 50 
For serving a notice to take dépositions.................+... 30 
Motetalcin eran yaprsonecgtonjal leaner mnt aie atl tiie retctal tettaent 1 00 


R. S. Mo. (1909) sec. 10702. 


In all counties having more than three hundred thou- 
sand inhabitants, they are entitled to the fees allowed by 
law to sheriffs and marshals of such counties. 

- Sheriffs and marshals are allowed fees as follows: 


Morsumimoningacachuwitnccssere set serrate ttre irate $0 50 
For each return of non est on a subpoena..............-.+--: 25 
For serving a writ of attachment, for each person actually 
brought before the officer issuing same.................. 1 00 
For entering a return of on est on an attachment............ 50 
lor serving a) notice to take depositions... ...-4-.6 ++ a0 eee. 50 
Hor Committing: anyaeperson ton all ae nee eae tiie ereisiee ter ene 1 00 
CORONER’S FEES. 
Ror senvingseachisubpocnanerrimmretiieiecirtecicioe aierereiecieis $0 25 


Sec. 259. Fees in Oklahoma.— 


Notary’s FEEs. 


For protesting bill or note and record of same................ $0 25 
machwnoticevotaprotestarcrwr aber waccure cacete tock tere eae Pee ae 10 
Gertiicaterandsseallitosuchworotest emir itn nen rere 25 
sRakingrandscentiny sng catid avi ts seen eee re ee ee ee Zo 
*Copying any paper required to be copied, per folio.......... 07 
TAKING DEPOSITIONS. 
Each subpoena attachment or order of commitment........... 50 
SHUG MUN a eee PUNT, conecias od.dd vdamelo dedmaneo dn eoouse us 10 
For each 100 words contained in such deposition and certificate 
thereto reenn.c3 aie reer ete cake hi hte re 15 


The notary may hold depositions until fees are paid. 
In the R. L. Okla. sec. 5089, there is no provision 
or stipulation as to notaries’ fees for taking acknowl- 
edgments. The law provides that a justice of the peace 
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shall receive fifty cents for each acknowledgment taken by 
him, but it nowhere stipulates or regulates the fees to be 
charged by notaries for such services. 

*A folio consists of one hundred words of a writing, 
and two figures are counted as one word. 


WITNESS FEEs. 


Witnesses shall receive for each day actually in attendance be- 


HOKE Stes OLAV notre Renee acme ater LY nae regs Oa ne aru $1 00 
For each mile traveled, going to and returning from, the place 
winererscuchudepositionsiseta keener eee ite ie iene tier 05 


No witness shall receive any mileage if he lives in less 
than one mile of the place where the deposition is taken. 
R. L. Okla. sec. 3231. 


Sec. 260.—Fees in Texas.— 


NoTARY’s FEEs. 


Protesting a bill or note for non-acceptance or non-payment, 


registeningpand=seallanrsrncrs ei iternaner se eeuaueh sienacsisarein oto eee She ae $2 50 
Bachenoticeroimprovestammriaicr tere tres citrate «cic sities’ e 50 
Protest in all other cases, for each hundred words............. 20 
Certiticaterandkscealstonsuch) provestresc:qacmrlrieiar trees oiekerensiece 50 


Taking the acknowledgment or proof of any deed or other instru- 

ment of writing for registration, including certificate and 

SCall Merce cys taney hetcyek ool ueeaenehel e sane omarcisttel sete’ oft oyatishensl Saercvallets: operates 50 
Taking the acknowledgment of a married woman to any deed or 

other instrument of writing authorized to be executed by 


nese, TraKO luxe lhaKer CEmenTeENTS Ghitel Seana boo cascogumoaun sous 1 00 
Administering an oath or affirmation with certificate and seal.. ZS 
All certificates under seal not otherwise provided for......... 50 
Copies of all records and papers in their office, including certifi- 

cate and seal, if less than two hundred words............ 50 
If more than two hundred words, for each one hundred words in 

excess of two hundred, in addition to the fee of fifty cents.. 15 
All notarial acts not otherwise provided for.................. 50 
Taking the depositions of a witness, for each one hundred words. 15 


Swearing a witness to depositions, making certificate thereof 
with seal, and all other business connected with the taking 
OMmsSUCch TCE pOSIblOninmraeieiteretec os Seerenehavegs ONAN Pre PENG 50 
N. M. 15 
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No fee can be charged for permitting the examination of 
a paper or record. 

A complete list of the fees permitted to be charged is 
required to be kept posted in a conspicuous place in every 
notary’s Office. 


R. S: Tex. art. 2408. 


SHERIFF’S FEES. 


Fomsummoning each) witnesses -iiietire ies ore er sielorel aie ots soc +i) SY 
For serving a writ of attachment or committing a witness to 
PLiSONens isctancis re srssteee ete tateeei to suiayeilasouenenste ioreiel eeetetoteteeetats 1 00 


CONSTABLE’S FEES. 


For serving each notice for the taking of depositions and copy of 
IT LELFORALOLIES sree eiaitn Aa cay iar er ciatnin siererelowtesele eo eicea onenaate $0 70 
Roresenvine cachisubpoenadacrni arrcictiraerite stillet sicker stete 50 


WITNESSES’ FEES. 


iHomeachiday.s attendance. emai tee eicieletiomeied arate $1 00 
For each mile traveled in going to and returning from the place 
Ofsattendan cern, manewomrretccrdsas ce ecciye eters teen Meas cutee ee tene eae 6 


Sec. 261.— Notaries’ fees under the United States statutes.— 

The state statutes govern as to the fees to which notaries 
are entitled who take depositions, affidavits, etc., under the 
United States statutes. Witnesses are allowed: 


Horeach day. srattendancesawiereseckeriare mei eee $1 50 
For each mile traveled in going from his place of residence to the 
place of attendance, anduretunnine seemed ce aeeiieieas 5 


R. S. U. S. secs. 848, 914. 


Sec. 262._-Fees where notices or subpoenas are served by 
notaries or private individuals.— 

No fees for serving notices to take depasitions and sub- 
poenas can be taxed as costs, except where they are served 
by one of the officers hereinbefore specified as being entitled 
to fees therefor. No fees are allowed notaries for such 
services, it being no part of their official duty to perform 
them. 
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Sec. 263.—Interpreters’ fees.— 

In TEXAS, interpreters are entitled to the same fees as 
witnesses. 

In Missourt, they are entitled to thirty-five cents for 
interpreting the testimony of each witness, and for trans- 
lating, every ten words, five cents, in addition to the com- 
pensation and mileage allowed witnesses. 

The ARKANSAS and KANSAS statutes contain no pro- 
vision. It would be proper perhaps to allow same fee as 
to witnesses. 


Sec. 264.—Fees to be posted.— 

The statutes of Arkansas and Texas require the notary 
to keep a fair list of his fees posted in his office at all times. 
Arkansas adds a penalty for failure so to do of forfeiture of 
all fees paid in during the time while this duty is neglected. 


Sec. 265.—Fees when due and how collected.— 

Notaries are entitled to their fees as soon as the work 
is done, and at common law they may hold possession of 
affidavits, acknowledgments, depositions or other papers 
until their fees are paid. The statutes of Kansas provide 
that a notary may hold depositions until all the costs of tak- 
ing them are paid. In Texas a notary outside of the county 
in which suit is pending can not be compelled to take depo- 
sitions until the fees are paid. 
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Sec. 266.—Importance of duties of notaries.— 


Among the most important duties which notaries are 
called upon to perform, are those connected with protesting 
negotiable instruments. It is impossible to understand and 
properly perform those duties without understanding at 
least the general principles of law governing such instru- 
ments. A brief summary of the law on the subject will there- 
fore be given at the outset. The rules as to when, how, and 
what negotiable paper should be protested, will then be 
explained. The rules of the common law or law merchant, 
except a few statutory changes, (which are herein given), 
applies to negotiable instruments in Arkansas and Texas. 
In Kansas, Missouri and Oklahoma, the negotiable instru- 
ments law has been adopted, and the rules of the law mer- 
chant apply only where there is no provision in the nego- 
tiable instruments law governing the particular question. 


Sec. 267.—Negotiable instrument defined.— 

A negotiable instrument is one that is transferable from 
one person to another by delivery, or by indorsement and 
delivery, so as to vest in the person to whom it is transferred 
the leagal title to the instrument and the property repre- 
sented by it. They are always made payable to order or 
to bearer. If made payable to bearer the title passes by 
delivery. Any person who holds an instrument payable to 
bearer is, prima facie presumed to be the legal owner and 
is entitled to collect it.! 

The statutes of KANnsAs, Missourr and OKLAHOMA 
provide, that a negotiable instrument must conform to the 
following requirements: 

1 It must be in writing and signed by the maker or 
drawer. 


1. Odell v. Gray, 15 Mo. 337, 55 Am. Dec. 147; Farmer v. 
Farmer, 1 Har. (Del.) 32; Robinson y. Brown, 4 Blackf. (Ind.) 128; 
Whitehall v. Winslo, 134 Mass. 343. 


\ 
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2 It must contain an unconditional promise or order 
to pay a sum certain in money. 

3 It must be payable on demand or at a fixed or 
determinable time. 

4 It must be payable to order or to bearer. 

5 Where the instrument is addressed to a drawee, 
he must be named or otherwise indicated therein with 
reasonable certainty. 

G. S. Kan. sec. 5254; R..S: Mo. sec. 9972: R. L. Okla: 
sec. 4051. 


Sec. 268.—Definition of bill of exchange.— 

A bill of exchange is an unconditional written order 
from A. to B., directing B. to pay C. a sum certain of money 
therein named.? 

An inland bill is one payable within, and a foreign bill 
one payable outside, the state or country in which it is drawn. 
In Kansas, Missouri and OKLAHOMA. A bill of exchange 
is an unconditional order in writing addressed by one per- 
son to another, signed by the person giving it, requiring the 
person to whom it is addressed to pay, on demand, or at 
a fixed or determinable future time, a sum certain, in money 
to order or to bearer. 

GS. Kan. sét5379: RevS; ‘Mo. sec. 1009672 R 
Okla. sec. 4045; 2 Bouviers Law Dict. 


Sec. 269.-_Parties to bills—Form.— 

The person who signs a bill is called the drawer. His 
name always appears upon the face of the bill. The person 
to whom it is directed is termed the drawee; upon accepting 
it he becomes the acceptor; the person to whom it is payable 
is called the payee; the owner is called the holder. 

If the payee or other holder of a bill transfers it by in- 
dorsement, he is called an indorser; and the one to whom it is 
indorsed is called the indorsee. 


2. Bouvier’s Law Dict. 
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The following is the usual form of a bill: 


$100. St. Louis, May 1, 1900. 
On demand (or at sight, or ten days after sight, or thirty days after 
date), please pay to John Smith, or order (or bearer), one hundred dol- 
lars, value received, and charge the same to my account. 
; THOMAS JONES. 
To SAMUEL FISK, Eso., 
Topeka, Kas. 


In Kansas, Missourr and OKLAHOMA. A bill of 
exchange is not an assignment of funds in the hands of the 
drawee. It may be addressed to two or more drawers 
jointly, whether they are partners or not, but not to two or 
more drawees in the alternative or in succession. Where 
the drawee and drawer are the same person, or where the 
drawee is a fictitious person, or a person not having capacity 
to contract, the holder may, at his option treat the instru- 
ment as a bill of exchange or as a promissory note. 


Sec. 270.—Foreign and inland bills.— 

A foreign bill is one that is either drawn or payable in 
some other country or state. An inland bill is both drawn 
and payable in the same state. Unless the bill shows on 
its face to be foreign it may be treated as an inland bill. 


Sec. 271.—Contract of the drawer.— 

The contract of the drawer of a bill of exchange is that 
the drawee is capable of making a binding contract of ac- 
ceptance, and will accept the bill absolutely, in writing,‘ 
when it is presented for that purpose, and will pay it, if it 
is duly presented and payment demanded on the day when 
it falls due; and that he, the drawer, will pay it in case of 


3. G. S. Kan. secs. 5380-1-2-3; R. S. Mo. secs. 10098, 10099, 
10100; R. L. Okla. secs. 4177, 4178, 4179. A bank draft drawn in 
California payable in Oklahoma is a foreign bill, Morrison v. Farmers 
and Merchants’ Bank, 9 Okla. 697, 60 P. 273. 

4. Cummings v. Kent, 44 Ohio St. 92, 4 N. E. 710, 58 Am. 
Rep. 796. 
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failure on the part of the drawee to pay or accept, if due 
notice is given him of the dishonor, and the bill, if foreign, 
is protested. 

In Kansas, MiIssouRI AND OKLAHOMA, the drawer 
by drawing the instrument admits the existence of the 
payee and his then capacity to indorse, and engages that on 
due presentment the instrument will be accepted or paid, 
or both, according to its tenor, and that if it be dishonored, 
and the necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder, or to any 
subsequent indorser who may be compelled to pay it; but 
the drawer may insert in the instrument an express stipu- 
lation negativing or limiting his own liability to the holder. 

In Texas the liability of the drawer becomes absolute 
upon the refusal of the drawee to accept the bill. It is not 
necessary either to protest the bill or file suit thereon.® 


Sec. 272.—Contract of acceptance.— 

Upon bills payable at sight, or at so many days after 
sight, or after demand, a presentment to the drawee for ac- 
ceptance is absolutely necessary in order to fix the period 
when the bill is to be paid. Other bills need not be presented 
for acceptance without it is desired to fix the liability of the 
drawee.® 


5. G. S. Kan. sec. 5314; R. S. Mo. sec. 10031; R. L. Okla. sec 
4111; R. S. Tex. art. 581; Thatcher v. Mills, 14 Tex. 13; Durrone 
v. Hendrick, 4 Tex. 495; Wood v. McMeans, 23 Tex. 481; Carson 
v. Schott, 26 Tex. 452. 


6. Kirby’s Dig. Ark. secs. 495-501; G. S. Kan. secs. 5385-5390; 
R. S. Mo. secs. 10103-10107; R. L. Okla. sec. 14112; Burns v. Yokum, 
81 Ark. 127, 98 S. W. 956; Green v. Keller, 8 Kan. App. 110, 54 P. 
333; Bayless v. Marbut, 124 Mo. App. 234, 101 S. W. 613; Westbay 
v. Stone, 112 Mo. App. 411, 87S. W. 34. A bank telegraphed another 
bank, “Is D’s check on you for $350 good’’? The response was 
*“D’s check is good for the sum named,”’ held, not a promise on the 
part of the drawee bank to pay such check. First National Bank 
v. Commercial Savings Bank, 74 Kan. 606, 87 P. 746. 
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An acceptance is an agreement to pay a bill when due. 

An acceptance may be general, or qualified, and is bind- 
ing at common law, whether written or oral, and if written, 
whether written on the bill or a separate piece of paper. 
But the statutes of Arkansas, Kansas, Missouri and Oklahoma 
provide that an acceptance shall not be binding unless it 
is in writing and signed by the drawee, and that the holder 
may require it to be written on the bill; and, if such request 
be refused, he may treat the bill as dishonored. An uncon- 
ditional promise in writing to accept the bill, before it is 
drawn, is deemed an actual acceptance in favor of every 
person who, upon the faith thereof, receives the bill for 
value. In Kansas, Missouri and Oklahoma, the drawee 
is allowed twenty-four hours after presentment of a bill 
in which to decide whether or not he will accept it, and in 
the last named states, and also in Arkansas, if the drawee, 
to whom the bill has been delivered for acceptance destroys 
the bill or refuses to, at the end of twenty-four hours, or 
such other time as may be agreed on, return it to the holder, 
he will be deemed to have accepted the bill. In Texas a 
verbal acceptance of a bill will be enforced.’ 


Sec. 273.—Manner of accepting.— 

The signature of the acceptor on the face of the bill 
is sufficient,® though it is customary and the better practice, 
for the acceptor to write on the face of the bill the word 
“accepted”? and then sign his name.? When the bill is 
payable a certain number of days after sight, the acceptance 


7. Newman v. Shroder, 71 Tex. 81, 8S. W. 632; Mileno National 
Bank v. Cobbs, 115 S. W. (Tex. C. A.) 345. 

8. Fowler v. Gate City National Bank, 88 Ga. 29, 13 S. E. 
831; Schwartz v. Barringer, 20 La. Ann. 419; Speer v. Pratt, 2 Hill 
(N. Y.), 584, 36 Am. Dec. 600. 

9. Cortelyou v. Maibin, 32 Neb. 697, 36 N. W. 159, 3 A. S. R. 
284; Vanstrum v. Liljengren, 37 Minn. 191, 33 N. W. 555; Speer v. 
Bratt 2 eall(Nee Ys) oS2- 
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should be dated, and when a bill is drawn on a firm and 
accepted by one of its members, he should sign the firm 
name to the acceptance; if accepted by an agent he should 
sign his principal’s name; and when a bill is payable in a 
large city, the acceptor may name the house at which he 
will pay it. 

In Kansas, Missouri and OKLAHOMA, the acceptance 
of a bill is the signification by the drawee of his assent to the 
order of the drawer. It must not express that the drawee 
will perform his promise by any other means than the pay- 
ment of money. An acceptance to pay at a particular 
place is a general acceptance unless it expressly states, 
that the bill is to be paid there only, and not elsewhere. 

GS. Kan. secs: 5385,°5393> Ry St Mos sees 101023 
10110; R. L. Okla. sec. 4182, 4189. 


Sec. 274.—Qualified acceptances.— 

Qualified acceptances are of two kinds: first, condi- 
tional; and second, partial or varying from the tenor of the 
bill. 

A conditional acceptance is an agreement by the ac- 
ceptor to pay the bill upon the happening of a specified con- 
dition. Acceptances ‘‘to pay as remitted for,’ “to pay 
when in cash for the cargo of the ship Thetis,’’ and “ to pay 
when goods consigned to him ‘(the drawee) were sold,’’ 
have been held conditional.!° 

The holder may treat a conditional acceptance as a 
refusal to accept and treat the bill as dishonored," or he 
may agree to the condition and treat the bill as accepted. 


10. Stevens v. Andrascoggin Water Power Co., 62 Me. 498; 
Julian v. Showbrook, 2 Wills C. P. 9. 

The drawee wrote on a draft that had not been endorsed,, that it 
would be accepted upon its return properly endorsed; held upon re- 
turn of the draft endorsed by the payee the acceptance became ab- 
solute. Mileno Nat. Bank v. Cobbs, (Tex. C. A.) 115 S. W. 345. 

11. Ford v. Anglerodt, 37 Mo. 50, 88 Am. Dec. 174; Campbell 
v. Pettengill, 7 Me. 126, 20 Am. Dec. 349. 


§ 275 NEGOTIABLE INSTRUMENTS. 235 


If he does so he, as well as the acceptor, is bound by the 
condition and can collect the bill only in accordance with 
or upon the happening of the condition,” but upon the 
performance or happening of the condition the acceptance 
becomes absolute.¥ 


Sec. 275.—Partial or varying acceptance.— 

A partial or varying acceptance varies from the tenor of 
the bill; as where it engages to pay part of the sum or to pay 
at a different time from that at which the bill is made paya- 
ble by the drawer." 

So where a bill is drawn payable generally in a certain 
city or town, an engagement to pay it at a different city or to 
pay it at a certain house ‘‘only and not otherwise,” is a 
qualified acceptance; but an acceptance to pay at a certain 
place in a town or city in which the bill is payable generally, 
is not a qualified acceptance, but is, in effect, absolute; 
as, for instance, where it is accepted thus: 


Accepted to be paid at the Bank of Commerce in St. Louis, Mo. 
A. 18h, 2 


12. Defee v. Smith, 43 Ark. 221; Perry v. Barret, 18 Mo. 140; 
Gamage v. Hutchins, 23 Mo. 565; Ford v. Anglerodt, 37 Mo. 50, 
88 Am. Dec. 174; Andrews v. Baggs, Minor (Ala.), 173, 12 Am. Dec. 
47; Green v. Raymond, 9 Neb. 295, 2 N. W. 881; Cummings v. Hum- 
mer, 61 Ill. App. 393. 

13. The acceptance of an order upon condition that lumber 
to the value of the order is to be placed upon a certain siding, be- 
comes absolute when the lumber is placed upon the siding. It can 
not be changed or construed to be conditioned for the amount due 
by drawee to drawer for lumber. Fletcher v. Simms & Graham, 75 
Ark. 162, 86 S. W. 993. An acceptance, upon delivery of certain 
maps, becomes absolute upon the delivery of such maps. Everard 
v. Warner, 36 Minn. 383, 31 N. W. 353. 

14. Changing the time of payment does not affect the nego- 
tiability of the instrument. 9 Neb. 295, 2 N. W. 881. It may. be 
made payable in installments. Bridge v. Livingston, 11 Iowa 57; 
Rice v. Ragland, 10 Humph. 545, 53 Am. Dec. 737. 

15. Perry v. Barrett, 18 Mo. 140; Todd v. State Bank, 3 Bush 
(Ky.), 626; Troy City Bank v. Lanman, 19 N. Y. 477. It may be 


\ 
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Sec. 276.—Qualified acceptance under negotiable instru- 
ments law.— 

Under the negotiable instruments law qualified and 
partial, or varying acceptances all come under one head 
and-are defined as follows: 

An acceptance is qualified which is: 

(1) Conditional—that is to say, which makes payment 
by acceptor dependent on the fullfillment of a condition 
therein stated; 

(2) Partial—that is to say, an acceptance to pay part 
only, of the amount for which the bill is, drawn; 

(3) Local—that is to say, an acceptance to pay only 
at a particular place; 

(4) Qualified as to time; 

(5) The acceptance of some one or more of the drawees, 
but not of all. 

G. S. Kan. sec. 5394; R. S. Mo. sec. 10111. Comp. 
Laws Okla. sec. 4575. 


Sec. 277. — Checks—Definition—Parties—Presentment 

Protest—Notice.— 

A check is an unconditional written order to a banking 
house to pay a person therein named, or to him or his order, 
or the bearer, instantly, on demand a certain sum of money.!* 

Checks are a species of bill of exchange. The names of 
the parties to a check are the same as those of the parties toa 
bill. Their contracts are also the same, except that negli- 
gence of the holder in not making due presentment, or not 
giving notice of dishonor, does not discharge the drawer from 
liability unless he has suffered some loss from the holder’s 
negligence, and then only to the extent of the loss or injury 


accepted for a smaller amount than that named in the bill. Brink- 
man v. Hunter, 73 Mo. 172, 39 Am. Rep. 492. 

16. State v. Warner, 60 Kan. 94, 55 P. 342; State v. Murphey, 
141 Mo. 267, 42 S. W. 936; Farmersville National Bank v. Greenville 
National Bank, 84 Tex. 40, 19 S. W. 334. 


§ 278 NEGOTIABLE INSTRUMENTS. Zod 


caused by the delay. He is only entitled to such present- 
ment and notice as will save him from loss. 

Protest is in no case necessary to hold him; but a check 
payable out of the state in which it is drawn is to be regarded 
as a foreign bill so far as indorsers are concerned, and if not 
paid should be protested, in order to hold them liable.” 

Where a statute provides that inland bills may be pro- 
tested, checks come within the meaning of the term “‘bills.”’ 

Drafts are a species of check. 

~ Under the negotiable instruments law a check is defined 
to be a bill of exchange, drawn on a bank payable on de- 
mand, and provides that it must be presented for payment 
within a reasonable time; that where a check is certified 
by the bank upon which it is drawn, the certification is equal 
to an acceptance, which, when done at the instance of the 
holder, relieves the drawer and all indorsers. }8 


Sec. 278.—Promissory notes.— 

‘‘A promissory note, or note of hand, as it is often called, 
is an open promise in writing by one person to pay’another 
person therein named, or to his order, or to bearer, a specified 
sum of money, absolutely and at all events.’’!® 


17. Champion v. Gordon, 70 Pa. St. 474, 10 Am. Rep. 681. 
A draft drawn on a company outside of the state is a foreign bill. 
Bank of Ladonia v. Bright Coy Commission Co., 139 Mo. App. 110, 
120 S. W. 648. A bank draft drawn in California payable in Oklaho- 
ma is a foreign bill. Morrison v. Farmers & Merchants Bank, 9 
Okla. 697, 60 P. 273. If the payee fails to present the check within 
a reasonable time, and the bank fails, such payee must stand the loss. 
Greeley v. Cascade County, 22 Mont. 580, 57 p. 274. 

18. Negotiable instruments act, secs. 192-195; G. S. Kan. secs. 
5438-5441; R. S. Mo. secs. 10155-10158; Comp. Laws Okla. secs. 
4619-4622. The drawee of a check is not liable ona purported con- 
tract of acceptance, aside from the check, unless the language clearly 
imports an obligation to pay the check. First National Bank v. 
Commercial Savings Bank, 74 Kan. 606, 87 P. 746. 

19. Daniel on Neg. Inst. sec. 28; Dorsey v. Wolff, 142 Ill. 589; 
32 N. E. 495, 34 A. S. R. 99, 18 L. R. A. 428. 
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The nogotiable instruments act defines a negotiable 
promissory note to be an unconditional promise in writing 
made by one person to another, signed by the maker, en- 
gaging to pay on demand, or at a fixed or determinable 
future time, a sum certain in money, to order or to bearer, 
if drawn to the makers own order it is not complete untH 
indorsed by him.?° 


Form or NOTE. 


$10.00 St. Lours, Jan. 10, 1900. 
One year after date I promise to pay to A. B. or order (or 
bearer), ten dollars, at the Bank of Commerce, value received. 
JOHN SMITH. 


ForM FOR JorInT NOTE WAIVING PROTEST AND PROVIDING FOR AT- 
TORNEY’S FEES. 


$500.00 FAYETTEVILLE, ARK., 19—., 
Three months after date, without grace, for value received we 
jointly and severally promise to pay to the order of A. B. at his office 
in Fayetteville, Arkansas, the sum of five hundred dollars in gold 
coin of the United States of America, of the present standard of weight 
and fineness, with interest at the rate of six percent per annum from 
maturity until paid. The makers, sureties, guarantors, endorsers 
and assignors of this note hereby jointly and severally waive present- 
ment for payment, notice of nonpayment protest and notice of pro- 
test, and consent that time of payment may be extended without 
notice thereof. In case this note is placed in the hands of an attorney 
for collection, or is collected by suit we agree to pay 10 per cent ad- 
ditional on the principal and interest then due as attorneys fees. 
Py O% ; 
Due 


Sec. 279.—Parties to a note.— 

The person by whom a note is signed is called the maker; 
the person to whom it is payable the payee, and a person who 
transfers it by indorsement an indorser; the person to whom 
it is indorsed the indorsee. The owner is called the holder. 


20. G. S. Kan. sec. 5437; R. S. Mo. sec. 10154; Comp. Laws 
Okla. sec. 4618. 
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Sec. 280.—Contracts of parties to a note.— 

By executing a promissory note the maker engages ab- 
solutely to pay it according to its tenor, and admits the ex- 
istance of the payee and his then capacity to indorse.®! 

The contract of one who indorses a note is the same as 
that of an indorser of an inland bill of exchange, except that 
the maker stands towards him in the double relation of 
drawer and acceptor.” 

Failure on the part of the holder to demand payment at 
maturity and to give the indorser notice of dishonor if the 
note is not paid, will discharge him from all liability there- 
On. 

In Texas the holder of a promissory note may fix the 
liability of an indorser by bringing suit on the note at the 
next term of the court after the maturity of the note. Sayles’ 
Cty. Stats-sarts. 304; 306. 


Sec. 281.—Rights, duties and obligations of payees and 
holders.— 

While the payee remains the holder, his duties are, first, 
to present the bill for acceptance and payment within the 
proper time; second, to give the drawer notice of dishonor, 
and if it is a foreign bill, to have it protested in case of failure 
on the drawee’s part to accept or pay. In case of failure 
in the performance of either duty, the drawer is discharged. 

The duties of a subsequent holder are the same as those 
of the payee, so far as the drawer is concerned. His duties 
towards indorsers are the same as his duties to the drawer.” 


21. Smith v. Mead, 3 Conn. 253, 8 Am. Dec. 183; Banking 
Association v. Zorn, 14 S. C. 444, 37 Am. Rep. 733. 

22. Doone v. Sherwin, 20 Colo. 234, 38 P. 56; Shaw v. Jacobs, 
89 Iowa, 713, 56 N. W. 684, 21 L. R. A. 440, 48 A. S. R. 411; Cover 
v. Myers, 75 Md. 406, 23 Atl. 850, 32 A. S. R. 394. 

23. Ruddell v. Walker, 7 Ark. 457; Anderson v. Yell, 15 Ark. 
9; Jones v. Robinson, 11 Ark. 504, 54 Am. Dec. 212. 

24. Craig v. Price, 33 Ark. 633; Hart v. Smith, 15 Ala. 807, 
50 Am. Dec. 161; Burns v. Virginia Life Ins. Co., 124 N. C. 9, 32 
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Sec. 282.—Liability of indorser.— 

An indorsement implies an undertaking on the indorser’s 
part, that the antecedent parties upon the bill had compe- 
tent authority to draw and indorse it, that neither the in- 
strument nor the indorsements thereon are forged, and that 
he has a good title to the bill and a right to transfer the same. 
In other respects the contract of an indorser is exactly sim- 
ilar to that of drawer.”® 


In Kansas, Missouri and OKLAHOMA, one who in- 
dorses without qualification warrants, to all subsequent 
holders in due course (1) that the instrument is genuine, 
and in all respects what it purports to be, that he has a 
good title to it, and that all prior parties had capacity to 
to contract; (2) that the instrument is at the time of his 
indorsement valid and subsisting; and in addition he en- 
gages, that on due presentment it shall be accepted or 
paid, or both, as the case may be, according to its tenor. 
And that if it be dishonored, and the necessary proceedings 
on dishonor be duly taken, he will pay the amount thereof 
to the holder, or to any subsequent indorser who may be 
compelled to pay it. Where a person places his indorse- 
nmient on an instrument negotiable by delivery he incurs 
all of the liabilities of an indorser. 

Gernot Kant ‘sees. 1531955320; Ree Okla sec aed toe 


Sec. 283.—Indorsement—Requisites.— 

Bills are usually transferred by indorsement written 
upon the back thereof. They may be transferred by de- 
livery alone if payable to bearer, or where indorsed by the 
preceding holder in blank. 


S. E. 323; Cox v. New York National Bank, 100 U. S. 704, 25 L. Ed. 
739. 

25. Smith v. Corege, 53 Ark. 295, 14 S. W. 93; Lake v. Little 
Parking and Trust "€o., (Ark:) "90S. Wie 847-5) Tally. va Burtis, 
45 Kan, 147, 25 P. 603; Herrick v. Edwards, 106 Mo. App. 633, 81 
S. W. 466. 
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The negotiable instruments law provides that an in- 
dorsement must be written on the note itself or upon paper 
attached thereto; the signature of the indorser, without 
additional words is a sufficient indorsement; that the in- 
dorsement must be an indorsement of the entire instrument, 
but where the instrument has been paid in part it may be 
indorsed as to the residue. 

G.S: Kan: sees, 40824083: R. S. Mo. secs. 10002; 
10003; R. L. Okla. secs. 4466, 4467. 


Sec. 284.—Kinds of indorsement.— 

An indorsement may be either special or in blank, 
and may be either restrictive, qualified or conditional. 
A special indorsement, specifies to whom or to whose order 
the instrument is to be payable; and the indorsement of 
such indorsee is necessary to the further negotiation of the 
instrument. An indorsement in blank specifies no indorsee, 
and an instrument so indorsed is payable to bearer and 
may be negotiated by delivery. An indorsement is re- 
strictive which either. (1) Prohibits the further negotia- 
tion of the instrument; or (2) constitutes the indorsee the 
agent of the indorser; or (3) vests the title in the indorsee 
in trust for or to the use of some other person; but the mere 
absence of words implying power to negotiate does not 
make an indorsement restrictive. 

A restrictive indorsement confers upon the indorsee 
the right: (1) To receive payment of the instrument; 
(2) to bring any action thereon that the indorser could 
bring; (3) to transfer his rights as such indorsee, where the 
form of the indorsement authorizes him to do so; but all 
subsequent indorsees acquire only the title of the first 
indorsee under the restrictive indorsement. 

Except where the indorsement bears date after the 
maturity of the instrument, every negotiation is deemed, 
prima facia, to have been effected before the instrument 
was over due, and except where the contrary appears every 

N. M. 16 


\ 
242 NEGOTIABLE INSTRUMENTS. § 285 


indorsement is presumed prima facia to have been made 
at the place where the instrument is dated. 

A qualified indorsement constitutes the indorser a 
mere assignor of the title to the instrument. It may be 
made by adding to the indorsers signature the words “‘with- 
out recourse,’’ or any words of similar import. Such in- 
dorsement does not impair the negotiability of the instru- 
ment. 

Negotiable Instruments Act, secs. 40-45, 52, 53; G. 
S; Kan«*secs. 5286-5292, 5298) :5299) Re Se ViO-mesece: 
10004-10008, 10015, 10016; R. L. Okla. 4086, 4087, 4480, 
4480a. “ 

Sec. 285.—Indorsers who are not otherwise parties to the 
note.— 

In ARKANSAS and TEXAS where any one other than the 
payee indorses his name in blank on the back of a note at the 
time of its inception and before it is delivered to the payee, 
the courts have held that his engagement is to be presumed 
to be that of a joint maker, and that in the absence of proof 
to the contrary, he is bound to the payee and his assigns in 
that capacity, and in those states it is necessary to demand 
payment of a party so signing in order to hold indorsers.?® 
This was also the law in Missouri until the adoption of the 
negotiable instruments law.?? Sec. 71 of the negotiable 
instruments law provides when a person, not otherwise 


26. Jones v. Bank of Pine Bluff, 80 Ark. 285, 96 S. W. 1060; 
ake "yv. Little wRock” Transit) s€o. (Ark), 90MS se Wio4 (a Carr 
v. Rowland, 14 Tex. 275; Cook v. Southwick, 9 Tex. 615. When 
the signature of an irregular indorser is placed on the note above the 
signature of the payee the presumption is that it was placed there 
at the time of the making of the note. Rhode v. Alley, 27 Tex. 443; 
Carr v. Rowland, 14 Tex. 275; Cook v. Southwick, 9 Tex. 615. 

27. Lewis v. Harvey, 18 Mo. 74; Seymore v. Farrell, 51 Mo. 95; 
Cahn v. Dutton, 60 Mo. 297; Oexner v. Loer, 106 Mo. App. 412, 80 
S. W. 690; First National Bank v. Guardian Trust Co., 187 Mo. 494, 
86S. W. 109; Walker v. Dunham, 135 Mo. App. 396, 115 S. W. 1086; 
Heaton v. Dickson, (Mo.) 133 S. W. 159. 
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a party to an instrument, places thereon his signature in 
blank before delivery, he is liable as indorser. 

(1) If the instrument is payable to a third person he 
is liable to the payee:and to all subsequent parties. 

(2) If the instrument is payable to the order of draw- 
er or maker, or is payable to bearer, he is liable to all par- 
ties subsequent to the maker or drawer. 

(3) If he signs for the accommodation of the payee 
he is liable to all parties subsequent to the payee. 

GeSon ane see oo lycoaike OF VLON secs 10034 Rs I 
Okla. sec. 4114. 


Sec. 286.—Coupon bonds.— / 

A coupon bond is a negotiable instrument, and resem- 
bles a promissory note in many important particulars. It 
differs from a note in form, in being under seal and in being 
accompanied by coupons. Such bonds are usually made 
payable to “‘bearer,’’ and when so worded may be trans- 
ferred by delivery like a promissory note payable to bearer.”® 

Sec. 197 of the negotiable instruments law provides 
that the owner or holder of any corporate or municipal 
bond or obligation, except such as are designated to circu- 
late as money, heretofore or hereafter issued, but not reg- 
istered in pursuance of any state law, may make such bond 
or obligation, or the interest coupon accompanying the 
same, non-negotiable, by subscribing his name to a state- 
ment indorsed thereon that such instrument is his property. 
G. S. Kan. Sec. 5443. 


28. Barrett v. County Court of Schuyler Co., 44 Mo. 197; 
Board v. Texas, etc. R. Co., 46 Tex. 316; San Antonio v. Lane, 32 
Tex. 405; Courand v. Vallimer, 31 Tex. 401; State v. Cobb, 64 Ala. 
127; Myers v. York, etc. R. Co., 43 Mo. 239; McLelland v. Norfolk 
Southern R. Co., 110 N. Y. 469; American National Bank v. American 
Wood Paper Co., 19 R. I. 149, 32 Atl. 305, 29 L. R. A. 103, 61 A. S. R. 
746: Little Reck vy. National Bank, 98 U. 5.,308, 25 L. Ed. 108; 
County of Cass v. Gillett, 100°U. S585, 25 L.Ed. 695: Provi- 
dence Tp. v. Hasley, 117 U. S. 336, 29 L. Ed. 904; Hotchkiss v. Na- 
tional Shoe Co., 21 Wal. 354, 22 L. Ed. 645. 


4 
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Sec. 287.—When bills should be presented for acceptance— 

Time allowed drawee.— 

A bill of exchange, payable so many days after sight or 
demand, should be presented for acceptance within a rea- 
sonable time after it comes into the possession of the holder, 
in order to avoid any loss which the drawer might suffer from 
delay.”® It is difficult to say exactly what will be considered 
a reasonable time, for the reason that each case is governed 
by the particular circumstances connected with it. Such 
a bill may be negotiated before it is presented for accep- 
tance, and it seems a holder may retain it in his possession 
at least one day before sending it off for presentment, or 
negotiating it.%° 

Presentment should be made during the usual business 
hours, and the bill should be actually exhibited.*! 

The drawee has a right where the common law is still 
in force, to demand a reasonable time, usually, twenty-four 
hours within which to examine his accounts with the drawer, 
and decide whether to accept or not.*? During that time 
the bill may be left with him. But if the drawee refuses 
to accept when the bill is presented to him, or demands 
the above delay and refuses to accept before the expiration 
of the time, or at the expiration fails to notify the holder 
whether he will accept or refuse the bill, it should be immedi- 
ately protested and notice given; and in all the states if 
the drawer to whom a bill is delivered for acceptance de- 
stroys it, or refuses to return or accept it within the twenty- 
four hours, or the time allowed by the holder, the same 
steps should be taken. 


29. Green v. Keller, 8 Kan. App. 110, 54 P. 333; Fuggett v. 
Nixon, 44 Mo. 295; Nichols v. Blakemore, 27 Tex. 586; Chambers 
v. Hill, 26 Tex. 472; Nelson v. Castle, 105 Mo. App. 187, 79 S. W. 730. 

30. A delay of five days, excluding Sunday, without excuse, 
is sufficient to discharge the drawer of the bill. Burns v. Yokum, 
81 Ark. 127, 98 S. W. 956. See, also, Linnville v. Welch, 29 Mo. 203. 

31. Leftley v. Mills, 4 Tenn. 170. 

32. Wilcox v. Beal, 3 La. Ann. 404; Case v. Bert, 15 Mich. 82. 
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The negotiable instruments law provides that present- 
ment for acceptance must be made; 

(1) Where the bill is payable after sight, or in. any 
other case where presentment for acceptance is necessary 
in order to fix maturity of the instrument; 

(2) Where the bill expressly stipulates that it shall be 
presented for acceptance; 

(3) Where the bill is drawn payable elsewhere than 
at the residence or place of business of the drawer. 

In no other case is presentment for acceptance neces- 
sary in order to render any party to the bill liable. 

Except as herein otherwise provided, the holder of a 
bill which is required to be presented for acceptance must 
either present it for acceptance or negotiate it within a 
reasonable time. If he fails to do so the drawer and indorsers 
are discharged. The negotiable instruments law, as the 
law merchant, allows the drawee twenty-four hours in 
which to determine whether he will accept the bill. 


Gouri aneusecs.. 5590, 5397, 5389: RR. S: Mo. secs, 
10113, 10114, 10106.R. L. Okla. secs’ 4193-4195. 


Sec. 288.—Presentment, when unnecessary.— 

Presentment for acceptance is unnecessary where the 
bill is payable at a certain date, except for the purpose of 
binding the drawee, who is not in any way liable on the bill 
till he accepts it. Such a bill may be presented for accep- 
tance, if the holder desires it, at any time before maturity; 
and if so presented and not accepted, it should be immed- 
diately protested, if a foreign bill, and notice given to the 
drawer and indorsers in any case.*? 


33. Daniel on Neg. Inst. sec. 454; Glasgow v. Copeland, 8 Mo. 
268; Evans v. Bridges, 4 Port. (Ala.) 348; Davis v. Berne, 10 Ga. 
329; Carmichael v. Pennsylvania Bank, 4 How. (Miss.) 567, 35 Am. 
Dec. 408; Walker v. Stetson, 19 Ohio St. 400, 2 Am. Rep. 405; Towns- 
ley v. Summerall, 2 Pet. U. S. 170, 7 L. Ed. 386. 
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In Kansas, Missourt and OKLAHOMA, it is not neces- 
sary to present, for acceptance, a bill, drawn payable else- 
where than at the residence or place of business of the 
drawee, when there is not time, by the use of reasonable 
diligence, to present the bill for acceptance before pre- 
senting it for payment on the day that it falls due. 

In TEXAS, it is not necessary to protest an inland bill in 
order to fix the liability of the drawer, but is necessary to 
either protest or file suit in order to fix the liability of the 
indorser.*4 

G.S: Kan. sec. 5400; R. S. Mo. Sec. 10117; R: L. Okla: 
sec, 4198 R: S. Tex. art: 581; 


Sec. 289.—Presentment excused when—Dishonor.— 

The negotiable instruments law provides that present- 
ment for acceptance is excused, and the bill may be treated 
as dishonored by nonacceptance in either of the following 
cases: 
(1) When the drawee is dead, or has absconded, or 
is a fictitious person, or a person not having capacity to 
contract by bill; 

(2) Where, after the exercise of reasonable diligence, 
presentment cannot be made; 

(3) Where, although presentment has been irregular, 
acceptance has been refused on some other ground. 

A bill is dishonored by nonacceptance: 

(1) When it is presented for acceptance, and such 
an acceptance as is prescribed by this act is refused or can 
not be obtained. 

(2) When presentment for acceptance is excused and 
the bill is not accepted. 

Where a bill is duly presented for acceptance and is 
not accepted within the prescribed time, the person pre- 
senting it must treat the bill as dishonored by nonaccep- 


34. Thatcher v. Mills, 14 Tex. 17; Carson v. Russell, 25 Tex. 
452. 
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tance or he loses his right of recourse against the drawers 
‘and indorsers. 

G. S. Kan. secs. 541-543; R. S. Mo. secs. 10118-10120; 
R. L. Okla. secs. 4198-4201. 


Sec. 290.—To whom presentment for acceptance should 
be made.— 

A bill should be presented for acceptance either to the 
drawee, or some one authorized to answer for him.*5 

If the drawee can not be found and any other person has 
been indicated to be resorted to in case of need (au besoin), 
it should be presented to him.*® 

If the drawee is dead, presentment should be made to 
his administrator. 

If the bill is drawn on a partnership, presentment to 
either partner is sufficient. If it is drawn on two or more 
persons who are not partners, presentment to and accep- 
tance by each of. them is necessary.%? 

It is necessary for the party demanding acceptance to 
present the bill at the time he makes the demand.*8 

The negotiable instruments law provides that present- 
ment for acceptance must be made by or on behalf of the 
holder at a reasonable hour, on a business day, and before 
the bill is over due, to the drawee, or some person authorized 
to accept, or refuse acceptance, on his behalf, and (1) where 
a bill is addressed to two or more drawees who are not 
partners, presentment must be made to all of them, unless 
one has authority to accept or refuse acceptance for all, in 
which case presentment may be made to him only; (2) 


35. Schuchardt v. Hall, 36 Md. 590, 11 Am. Rep. 514; Wiseman 
v. Chiappella, 23 How. (U. S.) 368, 16 L. Ed. 466. 


36. Story on Bills, sec. 229. 


37. Gates v. Beecher, 60 N. Y. 518, 19 Am. Rep. 207. When 
drawers are not partners bill should be presented to each. Union 
Bank v. Willis, 8 Metc. (Mass.) 504, 41 Am. Dec. 541. 


38. Union Bank v. Willard, 5 Metc. (Mass.) 216. 
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when the drawee is dead, presentment may be made to his 
personal representative; (3) where he has been adjudged 
a bankrupt or an insolvent or has made an assignment for 
the benefit of his creditors presentment may be made to 
him or his trustee or assignee. G.S. Kan. sec. 5398; R. S. 
Mo, sec) 10115: Ri L. Oklaizsecr 4195; 


Sec. 291.— Where presentment should be made.— 

A bill should be presented to the drawee for acceptance 
either at his residence or place of business, without any re- 
gard to its being drawn payable generally, or at a particular 
place specified.*® 

Where the drawee has his place of business in one town 
and his dwelling house in another, it may be presented at 
either place.?° 

In case the bill is directed to the drawee at a particular 
place, it is to be considered dishonored if the drawee has 
absconded. But if he has merely changed his domicile to 
some other part of the state, it is incumbent on the holder to 
find him and have the bill presented there. If the drawee 
has left the state, the bill may be protested. 

It is not sufficient, however, to merely present a bill at 
the drawee’s residence or place of business. Without some 
one is found who is authorized to accept or refuse accep- 
tance, the drawer should be sought for and the bill present- 
ed to him in person.*! If he is out of town, but expected 
back the next day, the notary should await his return. 


39. A bill was drawn payable in London on a party residing in 
Liverpool, a presentment in Liverpool was sufficient. Mason v. 
Franklin, 3 Johns. (N. Y.) 202; Boot v. Franklin, 3 Johns, 207. 

40. Story on bills, sec. 236. 

41. In making demand, the person ought, if possible to see the 
drawee personally, or some agent appointed by him to accept, and if 
he can not find him at his house or place of business, he must make 
diligent inquiry for him. Wiseman v. Chiappella, 23 How. (U. S.) 368, 
16 L. Ed. 597. See, also, Bank v. Triplett, 1 Pet. (U. S.) 25, 7 L. Ed. 
433. If the drawee has absconded the bill may be protested. Par- 
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Sec. 292.— When negotiable instruments fall due.— 

It is necessary, as we have seen, to present a negotiable 
instrument for payment on the very day on which it falls 
due, and for that reason it is very important to understand 
exactly when such instruments mature. 

At common law, bills and notes do not mature on the 
day upon which they appear on their faces to be payable, but 
on the third day thereafter, except where they are payable on 
demand.” In calculating when a bill or note will fall due, 
the day of its date should be excluded and the day on which 
it is payable included, and to the result three days added.*® 
The third day of those days will be the one on which the 
instrument should be presented. Thus’ where the note is 
due thirty days after date and is dated the first of July, it 
would appear on its face to be due the thirty-first of July; 
adding to this result three days, we find it matures the third 
of August. The three days which should be so added are 
called days of grace.“ 

They are so called because originally allowed merely as 
an accommodation. The custom to allow them has, how- 
ever, ripened into law, and they may now be claimed as of 
right.” 


sons on Notes and Bills, sec. 339; Story on Bills of Exchange, sec. 
235; Wolfe v. Jewett, 10 La. 384. Inquiry by the notary of strangers 
to the bill is not sufficient, if he might have found the makers res- 
idence by inquiring of parties to the bill. Earnest v. Taylor, 25 Tex. 
Sian ssh 

42. Bouvier’s Law Dict. (title, Grace). 

43, McCoy v. Farmer, 65 Mo. 244; Moore v. Halliman, 25 
Tex. Supp. 81; Young v. Beuthysun, 30 Tex. 762; Ramer v. Broder, 
107 Cal. 282, 40 P. 430; Avery v. Stewart, 2 Conn. 69, 7 Am. Dec. 
240. 

44, Farmers National Bank v. Salina Paper Mfg. Co., 58 Kan. 
207, 48 P. 863; Skidmore vy. Little, 4 Tex. 301; Campbell v. Lane, 
25 Tex. Supp. 93; Davis v. Eppinger, 18 Cal. 378, 79 Am. Dec. 184; 
Taylor v. Jacoby, 2 Pa. St. 495, 45 Am. Dec. 615. 

45. Bouvier’s Law Dict. 
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In Kansas, Missourr and OKLAHOMA, under the 
negotiable instruments law every negotiable instrument 
is payable at the time fixed therein without grace. When 
the day of maturity falls upon Sunday or a holiday, the 
instrument is payable on the next succeeding business day. 
Instruments falling due or becoming payable on Saturday 
are to be presented for payment on the next succeeding 
business day, except that instruments payable on demand 
may, at the option of the holder, be presented for payment 
before twelve o’clock noon on Saturday, when that entire 
day is not a holiday. 


Where the instrument is payable at a fixed period 
after date, after sight, or after the happening of a specified 
event the time of payment is determined by excluding the 
day from which the time is to begin to run, and by including 
the date of payment. 


GwSs Kan‘secss 5338; 5339 R-1S2 Mo; secs. 200g52 
IOEGe IN, I, OHA, gee. ZuIS. 


Sec. 293.—Paper on which grace is allowed.— 

At common law, bills of exchange, orders for money 
payable at some future date and promissory notes are 
entitled to “grace”? and payment of same can not be en- 
forced until three days after the date of maturity therein 
specified,*® checks are not entitled to ‘‘grace’’4” and it has 
been held in some jurisdictions that bills, drafts and orders 
payable on demand are not entitled to ‘‘grace’’.8 


46. Wards v. Sparks, 53 Ark. 519, 14S. W. 898, 10 L. R. A. 703; 
Blacker v. Ryan, 65 Mo. App. 230; Watkins v. Willis, 58 Tex. 521; 
Brown v. Chancellor, 61 Tex. 437; Bell v. Chicago Bank, 115 U.S. 
373, 29 L. Ed. 409. Limitation does not begin to run until three days 
after the date of maturity specified in the note. Watkins v. Willis, 
DOmlexamo zd 


47. Davenport First National Bank vy. Price, 52 Iowa 570, 
Sy ING VW so). 


48. Brown v. Chancellor, 61 Tex.. 437. 
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Sec. 294.—Time of presentment when the last day of grace 
is a legal holiday.— 

The rule at common law is, that where the last day of 
grace falls on Sunday or a legal holiday, the bill or note 
should be presented on the second day of grace; if the second 
and third days of grace are both holidays, then it should be 
presented on the first. If all the days of grace are holidays, 
it should be presented on the day on which it is on its face 
payable. If the first or second day of grace falls on Sunday 
or a holiday, the rule is not altered as to presentment on the 
third day of grace. 


Sec. 295.—Statutory rules as to days of grace.— 

In ARKANSAS and TEXAS, three days of grace are allowed 
on negotiable instruments. The statutes of Arkansas 
provide that, the remedy on bills, foreign and inland, and 
on promissory notes, shall be governed by the rules of the 
law merchant, as to days of grace, protest and notice. The 
statutes of Texas provide, that three days of grace shall be 
allowed on all bills of exchange and promissory notes 
assignable or negotiable by law. In Kansas, Missouri 
and Oklahoma days of grace have been abolished by the 
adoption of the negotiable instruments law. (see sec. 292). 

Kirby’s Dig. Ark. sec. 508; R. S. Tex. art. 593. 


Sec. 296.—Time for presentment or demand.— 

The statutes of KANsAsS, MissourI and OKLAHOMA 
provide: Presentment for payment is not necessary in 
order to charge the person primarily liable on the instru- 
ment; but if the instrument is,by its terms, payable at a special 
place, and he is able and willing to pay it there at maturity, 
and has funds there available for that purpose, such ability 
and willingness are equivalent to a tender of payment on his 
part; but, except as herein otherwise provided, present- 
ment for payment is necessary in order to charge the drawer 
and indorsers. Where the instrument is not payable on 
demand, presentment must be made on the day it falls due. 
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Where it is payable‘on demand, presentment must be made 
within a reasonable time after its issue, except that, in 
case of a bill of exchange, presentment for payment will be 
sufficient if made within a reasonable time after the last 
negotiation thereof. 

Practically the same rules. apply in Arkansas and 
Texas where the law merchant is still in force, except that 
in those states presentment should be made on the last 
day of grace. 

In Kansas, Missouri and OKLAHOMA, when an in- 
strument falls due on Saturday, Sunday or a legal holiday 
it is payable, and should be presented for payment on the 
next succeeding business day, except that instruments 
payable on demand may be presented before twelve o’clock 
noon on Saturday, when such day is not a legal holiday. 

In ARKANSAS when the last day of grace falls on Sun- 
day or a legal holiday presentment should be made on the 
next preceding day, or second day of grace. This is also 
the rule under the law merchant.*® 

Kirby's Dig. sec. 501; G. S..Kan. secs. 5323, 5324; 
Dosis IN, Sy, Mio. SECS, NOOO, TOWN, i@0S5e Ik, Ib. Oka, 
sec. 4135. 


Sec. 297.—Specification of place of payment.— 

It is not sufficient, to make a note payable at a particu- 
lar place, that there should be a memorandum of the place 
where it is payable at the foot or margin thereof, but it 
should be in the body of the note itself, and constitute 
a part thereof. This is equally true as to bills. If the 
intention of the maker or drawer of the instrument appears 
to have been to make the memorandum a part of the con- 


49. Kuntz v. Temple, 48 Mo. 71; Sanders v. Ochletree, 5 Port. 
(Ala.) 73, 30 Am. Dec. 551; Roberts v. Wald, 61 Minn. 291, 63 N. W. 
739; Capital National Bank v. American Exchange Bank, 51 Neb. 
707, 71 N. W. 703; Adams v. Otterback, 15 How. (U. S.) 539, 14 L. 
Ed. 805. 
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tract, the note should be considered payable at the place 
specified. 

The safer course is to present such an instrument at the 
place specified in the memorandum, and if that place is 
neither the dwelling house nor place of business of the party 
upon whom demand is to made, and no one is found there 
who has been instructed to answer for him, then to treat it 
as though payable gencrally.®° 


Sec. 298.—Payment.— 

Negotiable instruments are always payable in money. 
Sometimes they are payable in a foreign currency, sometimes 
in gold; but usually the kind of monéy is not expressed. 
Where they are payable in gold, it may be demanded.*! 
When payable in a foreign currency, the amount due should 
be ascertained and determined by the rate of exchange or 
the value of such foreign currency, and the amount paid 
in legal tender of the United States. When the kind of 
money is not expressed, money of account of the United 
States should be understood.” 


Sec. 299.—Where instrument should be presented when 
no place of payment is specified.— 

Where a negotiable instrument is payable generally, it 
may be presented for payment either at the maker’s or 
drawee’s place of business, or at his dwelling house, even 
though they are in different towns. Personal demand is un- 
necessary. 


50. Story on Prom. Notes, sec. 59; Farnsworth v. Mullin, 164 
Mass. 112, 41 N. E. 131; Woodworth v. Bank of America, 19 Johns, 
(N. Y.) 391, 10 Am. Dec. 239. 

51. Wilburn v. Greer, 6 Ark. 255; Cockrill v. Kirkpatrick, 
9 Mo. 697; Bell v. Joyce, 33 Tex. 479. 

52. Petty v. Fleishel, 31 Tex. 169, 98 Am. Dec. 524. 

53. Levy v. Drew, 14 Ark 334; Hume v. Watt, 5 Kan. 34; St. 
Louis Bank v. Henshew, 52 Mo. 207. 


\ 
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Where the party upon whom demand is to be made has 
a place of business, it is best to present it there, for that is the 
place at which he is most likely to be ready to pay. 

In case the party has no place of business, demand 
should be made at his dwelling house.“ If he has a place 
of business, but has closed it temporarily, and the notary 
calls to demand payment during business hours and finds 
no one there, he may protest the instrument without further 
effort to collect it.*® 

It would seem, however, where a notary goes to the 
dwelling house first and finds it closed, that he should apply 
for payment at the maker’s place of business, if he have one, 
before protesting the instrument.*® 

If the party upon whom demand is to be made is in the 
state, the demand must be made at the place where he lives 
at the time when the instrument matures.*” 

Where a maker or drawee has left the state after the ex- 
ecution of the instrument and before its maturity, demand 
should be made at the place in the state at which he last re- 
sided .58 : 


54. Hume v. Watt, 5 Kan. 34; Jarvis v. Garrett, 39 Mo. 268; 
Tate v. Sullivan, 30 Md. 464; 96 Am. Dec. 597; Talbott v. National 
Bank, 129 Mass. 67, 37 Am. Rep. 302; Glaser v. Rounds, 16 R. I. 
235, 14 Atl. 863. 

55. Bateson v. Clarke, 37 Mo. 31; King v. Crowell,,61 Me. 244, 
14 Am. Rep. 560; Anderson v. Drake, 14 Johns. (N. Y.) 114, 7 Am. 
Dec. 442. If the party hastwo places of business in the same town, 
and one of them is found closed, it has been held necessary to go to the 
other. Daniell on Neg. Inst., sec. 637. 

56. Parsons on Notes and Bills, sec. 422, 423. 

57. Biglow v. Keller, 6 La. Ann. 59, 54 Am. Dec. 555; Farnes- 
worth v. Mullin, 164 Mass. 112, 41 N. E. 131; Gesler v. Rounds, 
16 R. I. 235, 14 Atl. 863; Sulzbacher v. Charlston Bank, 86 Tenn. 
ZOUMORS WV OO PAO ens 288 

58. Though it be rumored that the maker of a note has left the 
state, due diligence requires that inquiry be made at his former place 
of residence. Hume v. Watt, 5 Kan. 34; Farnesworth v. Mullin, 
164 Mass. 112, 41 N. E. 131. 
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In Kansas, Missourt and OKLAHOMA, presentment 
for payment is made at the proper place; (1)where no place 
of payment is specified but the address of the person to 
‘make payment is given in the instrument and it is there 
presented; (2) where no place of payment is specified and 
no address is given, and the instrument is presented at the 
usual place of business or residence of the person to make 
payment, or if presented to the person to make payment 
wherever he can be found, or if presented at his last known 
place of business or residence. G. S. Kan. sec 5326; R. S. 
Mo. sec. 10043; R. L. Okla. sec. 4123. 


Sec. 300.—Where negotiable instruments should be pre- 
sented which are made payable at a specified place.— 
Where the place of payment is specified in a negotiablr 

instrument, it is not necessary to present it to the drawee oe 

maker in person. It should be presented at the place at 
which it is payable.®® 

In case the acceptance of a bill, payable generally, speci- 
fies a particular place of payment, it should be presented 
there.®° 

Presentment at the place at which the instrument is 
made payable is sufficient, even though the place is closed or 
is not occupied by the parties who occupied it at the date of 
the instrument’s execution or acceptance. 


59. Townsend v. Dry Goods Co., 85 Mo. 503; McKee v. Boswell, 
33 Mo. 567; Lawrence v. Dobyns, 30 Mo. 196; Farnsworth v. Mullin, 
164 Mass. 112, 41 N. E. 131; Goodloe v. Godley; 13 Sm. & M. (Miss.) 
233 sole smn Deewmlo0Oxnards vas Varniin ll Ue Ra ote lO Samm le 
224, 56 Am. Rep. 255; Wiseman v. Chiappella, 23 How. (U. S.) 368, 
Jalmed elo nUmom bani Garneal 2 beta (Uo o4ondlenedaouis. 

60. Story on Bills of Exchange, sec. 357; Brown v. Jones, 113 
Ind. 46, 13 N. E. 857, 3 A. S. R. 623; Truckman v. Hartwell, 3 Me. 
147, 14 Am. Dec. 225. 

61. Roberts v. Mason, 1 Ala. 373; Sanderson v. Okla. 114 La. 
373; Pret v. Saunders, 6 La. Ann. 364; Central Bank v. Allen, 16 Me. 
41; Berge v. Abbott, 83 Pa. St. 177; Wiseman v. Chiappella, 23 How. 
(U. S.) 368, 16 L. Ed. 466. 
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Under the negotiable instruments law it seems that 
presentment should be made to some person. Sec. 80 of 
this law provides that presentment for payment is made 
at the proper place, where a place of payment is specified 
in the instrument and it is there presented, sec. 79 provides, 
that presentment for payment, to be sufficient, must be made 
to the person primarily liable on the instrument, or, if he 
is absent or inaccessible, to any person found at the place 
where the presentment is made. 


G.S. Kan. secs. 5325, 5326; R.S. Mo. secs. 10042, 10043; 
ResieaOklamnsecw4is: 


Sec. 301.—When place has been destroyed.— 

So far as I have been able to ascertain, the courts have 
not yet decided what steps a notary should take where an in- 
strument put into his hands for presentment is payable at a 
house which has been destroyed or torn down, and not re- 
built.” If it has been rebuilt, the presentment should, it 
would seem, be at the new house. If it has not, the best course 
would probably be for the notary to make inquiries as to 
where the person who did business at the place has removed 
and if he is still in town, then to make presentment at his 
new place of business; and in case the party is not authorized 
to answer for the maker or drawee (as the case may be), then 
to present it at the maker’s or drawee’s place of business, or 
residence, just as though the instrument were payable gener- 
ally; and in case of dishonor, to recite the steps taken in the 
protest. This course is advisable because in following it the 
holder or notary would use the utmost diligence. 


62. The non-existence of the place specified for the payment 
has been held an excuse for not making demand in. Roberts v. Mason, 
1 Ala. 373; Erwin v. Adams, 2 La. 318; Waring v. Bets, 90 Va. 46 
When the bank or office has ceased to exist, but the house still remains, 
the demand should be made at the house or room designated in the 
instrument. Faulkner v. Faulkner, 73 Mo. 327; Texarkana Nat. 
Bank v. Wever, 15 S. W. Rep. 41; Sanderson v. Oakley, 14 La. 373. 
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If the instrument is payable at either of two places, pre- 
sentment at either is sufficient. 


Sec. 302.—To whom presentment for payment should be 
made.— 

A bill or note payable at no particular place is sufficiently 
presented when presented to, if a bill, the drawee or acceptor, 
if a note to the maker, at any place they may be found.® 
If the drawee or acceptor, or maker is not found, then pre- 
sentment should be made at the place of business, or resi- 
dence of such drawee or acceptor, or maker and may be 
made to any one in charge of the premises.** When the 
instrument is payable at a designated place presentment 
may in like manner be made to the drawee or acceptor, 
or, if a note, to the maker, or to the person in charge of such 
place, but it must be made at the place designated.®© 


63. Townsend v. Dry Goods Co., 85 Mo. 503; King. v. Crowell, 
61 Me. 244, 14 Am. Rep. 560; Parker v. Kellogg, 158 Mass. 90, 32 
N. E. 1038. If presentation to the maker be made on the street or 
in a public place and he, at the time, objects to such presentation 
at such place, but does not refuse payment, such presentation is in- 
sufficient. King v. Holmes, 11 Pa. St. 456. Presentment of a check 
to the drawee is sufficient. Kleekamp v. Myer, 5 Mo. App. 444. 


64. Draper v. Clemens, 4 Mo. 52; Bradley v. Northern Bank, 
60 Ala. 252; Whaley v. Houston, 12 La. Ann. 585; Hunt v. Maybee, 
7 N. Y. 266; Sanford v. Norton, 17 Vt. 285. Presentment of a note 
must be made in order to fix the liability of the endorser. Burns v. 
Yokum, 81 Ark. 127, 99 S. W. 956; Nevins v. Moore, 221 Mo. App. 
330, 120 S. W. 43; Westbay v. Stone, 112 Mo. App. 411, 87 S. W. 34. 
To fix the liability of an indorser it is necessary to allege and prove a 
demand or a waiver of demand. Green v. Keller, 8 Kan. App. 110, 
54 P. 833. 

65. Leaving note at a bank, and notifiyng the maker that it is 
there when the bank is not named as the place of payment is not a 
sufhcient presentment. Bayless v. Marbut, 124 Mo. App. 234, 101 
S. W. 617. When a bank is named in the note as the place of pay- 
ment leaving the note at such bank isa sufficient presentment. Clough 
VemElolden mil om Vloms 50; Die San WielOde ou Av Sa Reno Sse Nartiney. 
Smith, 108 Mich. 278, 66 N. W. 61; U. S. Bank v. Carneal, 2 Pet 


N. M, 17 
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In Kansas, Missouri and OKLAHOMA, presentment 
must be made by the holder, or by some person authorized 
to receive payment on his behalf, to the person primarily 
liable on the instrument, or if he is absent or inaccessible, 
to any person found at the place where presentment is made. 
G. S. Kan. sec. 5325; R. S. Mo. sec. 10042; R. L. Okla. 
sec. 4122. 


Sec. 303.—Joint makers and partners.— 

If there are several joint makers or acceptors who are | 
not partners, presentment should be made to each of them,°*® 
unless the bill or note be payable at a certain place, then 
presentment at such place is sufficient.*” If the drawee, 
acceptor or maker be a firm, presentment to any member 
of such firm is sufficient.® 


Where a note is signed by a firm and also by a member 
of the firm in his individual capacity, demand at the place 
of business of the firm is sufficient, but must be made not 
only of the firm,but also of the member who signed individ- 
ually. Where the firm place of business is not such mem- 
ber’s principal place of business, it would perhaps be more 
prudent, if he is not found there, and no one has been 


(Ui S:)1543.7 ley Ede ol3sBullertonive Us oe Bank 10 Ree (UsS.)) 604 
7 L. Ed. 280. <A due bill was made payable at a certain place, held 
that a personal demand upon the maker at a place different from that 
named in the duebill was sufficient, when the place of demand was 
not objected to and no offer was made to pay at the place named 
in the duebill, Widner v. Walsh, 3 Colo. 548. 

66. Nave v. Richardson, 36 Mo. 130; Shults v. Fingar, 100 N. 
Y. 539, 3 N. E. 588, 53 Am. Rep. 231; Gates v. Beecher, 60 N. Y. 518, 
19 Am. Rep. 207. If one of the joint makers of a note dies before 
maturity demand of the surviving makers is sufficient. Blake v. 
McMillan, 33 Iowa, 150. 

67. Smith v. Little, 10 N. H. 526. 


68. St. Louis National Bank v. Henschew, 52 Mo. 207; Hunter 
v. Hempstead, 1 Mo. 67, 13 Am. Dec. 468; Gates v. Beecher, 60 N. 
We Gils sO Alive Ie, 207, é 
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authorized to answer for him, to apply at his principal or 
individual place of business.®® 

Under the negotiable instruments law, in Kansas, 
Missouri and OKLAHOMA, where there are several per- 
sons, not partners, primarily liable on the instrument, and 
no place of payment is specified, presentment must be 
made to them all. Where the persons primarily liable 
on the instrument are liable as partners, and no place of 
payment is specified, presentment for payment may be 
made to any one of them even though there has been a 
dissolution of the firm. G. S. Kan. secs. 5330, 5331; R. 
S. Mo. secs. 10047, 10048; R. L. Okla. 4127, 4128. 


Sec. 304.— When firm has dissolved etc.— 

Where a bill is drawn on, or a note is made by a firm 
which dissolves or ceases to do business before the instru- 
ment’s maturity, demand should not be made at the old 
place of business, unless occupied by some member of the 
firm, but should be made at the place of the business or 
dwelling house of either member of the old firm.7° 

In Kansas, Missouri and OKLAHOMA, when persons 
liable are partners, and no place of payment is specified, 
presentment, after dissolution of the firm, may be made 
to any one who was a member or partner at the time the 
firm became liable (See sec. 303.) 


Sec. 305.—When drawee, or maker is dead.— 

If the drawee or maker is dead, the instrument should 
be presented for payment to his executor or administrator. 
If there is no executor or administrator, demand should be 
made at the deceased’s dwelling house.” 


69. Coon v. Pruden, 25 Minn. 105. 

70. St. Louis, ete. Bank v. Henschew, 52 Mo. 207; Brown v. 
Turner, 15 Ala. 852; Helme v. Middleton, 14 La. Ann. 484; Granite 
Bank vy. Ayers, 19 Pick, (Mass.) 392; Barry v. Crawley, 4 Gill, (Md.) 
194: Gates v. Beecher, 60 N. Y. 518, 19 Am. Rep. 207. 

71. Frazier v. Dameron, 6 Mo. App. 153; Blake v. McMillan, 
33 Iowa 150; Toby v. Maurina, 7 La. 493; Grower v. Moore, 25 Me. 


4 
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The statutes of Kansas, MissourI and OKLAHOMA 
provide where the person primarily liable on the instru- 
ment is dead and no place of payment is specified present- 
ment must be made to his personal representative, if such 
there be, and if with the exercise of reasonable diligence 
he can be found. G. S. Kan. sec. 5329; R. S. Mo. sec. 
10046; R. L. Okla. sec. 4126. 


Sec. 306.—When maker is insolvent corporation.— 

Where the party liable on the instrument is a corpora- 
tion, and has been put into the hands of a receiver, demand 
should be made of the receiver. If the corporation is still 
carrying on business, it should be made at its principal office 
in the place.” 


Sec. 307.—What constitutes a sufficient presentment.— 

The negotiable instruments law provides that pre- 
sentment for payment, to be sufficient must be made; 
(1) by the holder or by some one authorized to receive 
payment on his behalf; (2) at a reasonable hour on a busi- 
ness day; (3) at a proper place as herein defined; (4) to the - 
person primarily liable on the instrument, or if, he is absent 
or inaccessible, to any person found at the place where the 
presentment is made. 

The instrument must be exhibited to the person from 
whom payment is demanded, and when it is paid must be 
delivered to the party who paid it. Under the law merchant 
presentment without actual exhibition of the instrument 
is effectual when the instrument has been lost or destroyed.” 


16, 43 Am. Dec. 247; Groth v. Guyger, 31 Pa. St. 271, 72 Am. Dec. 
745; Carolina National Bank v. Wallace, 13 S. C. 347, 36 Am. Rep. 
694; McGruder v. Union Bank, 3 Pet. (U. S.) 87, 7 L. Ed. 612. 

72. Hutchinson v. Crutcher, 98 Tenn. 421, 39 S. W. 725, 37 
L. R. A. 89; Ballard v. Burton, 64 Vt. 387, 24 Atl. 769, 16 L. R. A. 664. 

13.) 1G. Sa Kan secss 5625-53215 Ren SulViond 0042 al0044-mRemee 
Okla. secs. 4122-4124. Production not necessary when instrument 
is lost. Hinesdale v. Mills, 5 Conn. 331; Arnold v. Dresser, 8 Allen 
(Mass.), 435. 
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Sec. 308.—When presentment may be dispensed with, 
etc.— 

The negotiable instruments law, adopted in KANsas, 
Missouri and OKLAHOMA, provides that presentment for 
payment is not required in order to charge the drawer where 
he has no right to expect or require that the drawee or 
acceptor will pay the instrument. Presentment for pay- 
ment is not required in order to charge the indorser where 
the instrument is made or accepted for his accommodation, 
and he has no reason to expect that the instrument will be 
paid if presented. 

Delay in making presentment for payment is excused, 
when the delay is caused by circumstanées beyond the con- 
trol of the holder, and not imputable to his default, mis- 
conduct or negligence. When the cause of the delay ceases 
to operate presentment must be made with reasonable 
diligence. 

Presentment for payment is dispensed with: (1) where 
after the exercise of reasonable diligence, presentment, as 
required by this act, cannot be made; (2) where the drawee 
is a fictitious person; (3) by waiver of presentment expressed 
or implied. 

G. S. Kan. secs. 5352-5355; R. S. Mo. secs. 10049- 
10052; R. L. Okla. sec. 4129, 4130. 
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PROTEST AND NOTICE. 
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given. 331. Protest for better security. 
316. To whom notice should be | 332. Acceptance of bill for honor 
given. 333. Payment for honor. 
317. When drawer or indorser is | 334. Liability of notary. 
dead. 335. Forms of notice. - 
318. When instrument is drawn | 336. Forms for protest. 
: or indorsed by firm. 337. Affidavit to certificate 
319. To whom given under nego- in Missouri. 
tiable instruments law. | 338. Form for, act of payment 
320. Notice, where given. supra protest. 
321. Notice, how given. 339. Steamboat and marine pro- 
322. Notice, when given. tests. 
323. Under negotiable instru- | 340. Forms for noting and pro- 
ments law. test. 


Sec. 309.—Protest— Definition.— 

A protest is, in form, a solemn declaration, written by 
a notary under a fair copy of a negotiable instrument, stat- 
ing that payment and acceptance, or better security for its 
payment, as the case may be, has been demanded and re- 
fused, the reason, if any, assigned, and that it is therefore 
protested. If notice is given by the notary, the protest 
should so state. If the protest is for a qualified acceptance, 
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a general refusal to accept should not be stated, otherwise 
the holder can not avail himself of such acceptance.! 


Sec. 310.—Protest, when necessary.— 

Foreign bills are the only negotiable instruments which 
were required to be protested at common law. It is still 
necessary to protest them when dishonored, in order to hold 
drawers and indorsers liable thereon,? and under the state 
statutes inland bills, checks and promissory notes may be 
protested.’ 


The negotiable instruments law, (sections 125, 159), 
adopted in Kansas, Missourr and OxkLanoma, provide 
where any negotiable instrument has been dishonored, it 
may be protested for nonacceptance or nonpayment, as the 
case may be; but protest is not required except in the case 
of foreign bills of exchange. 


Where a foreign bill, appearing on its face to be such, 
is dishonored by nonacceptance, it must be duly protested 
for nonacceptance, and where such a bill, which has not 


1. Protest as used with reference to commercial paper, in a 
popular sense, includes all steps necessary to charge an indorser. White 
v. Keith, 97 Ala. 666, 12 So. 611; Wood River Bank v. Omaha First 
National Bank, 36 Neb. 744, 55 N. W. 239; Aryalt v. Pacific Bank, 
47 N. Y. 570, 7 Am. Rep. 486; Townsend v. Loraine Bank, 2 Ohio 
St. 345; Sprague v. Fletcher, 8 Or. 367, 34 Am. Rep. 587. 

In KansAs, protest has been defined to be a formal statement in 
writing by a public notary, under seal, that a certain bill of exchange or 
promissory note (describing it) was, on a certain day presented for 
payment, or acceptance, and that such payment or acceptance was 
refused. Swayze v. Britton, 17 Kan. 625. 

2. Foreign bills and notes must be protested. Commercial 
Bank v. Barkesdale, 36 Mo. 563; Cullom v. Casey, 9 Port. (Ala.) 
131; 33 Am. Dec. 304; Austin v. Rodman, 8 N. C. 194, 9 Am. Dec. 630. 

3. Turner v. Greenwood, 9 Ark. 44; Thatcher v. Mills, 14 Tex. 
13, 65 Am. Dec. 95; Knott v. Venable, 42 Ala. 186; Wittich v. Pense- 
cola Bank, 20 Fla. 843, 51 Am. Rep. 631; Griffin v. Kemp, 46 Ind. 172; 
Wauzer v. Tupper, 8 How. (U.S.) 234, 12 L. Ed. 1060; Bailey v. Dozier, 
Glows (WU Sy) 2h, WA lee 1iCl GAS: 
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been previously dishonored by nonacceptance, is dishonored 
by nonpayment, it must be duly protested for nonpayment. 
If it is not so protested, the drawer and indorsers are dis- 
charged. Where a bill does not appear on its face to be a 
foreign bill, protest thereof in case of dishonor is unnec- 


essary. 
G. S. Kan. secs. 5371, 5405; R. S. Mo. secs. 10088, 
10122; R. L. Okla. sec. 4202. 


Sec. 311.—Certificate of protest—Requisites.— 

The certificate of protest should conform to the statutes 
of the state in which it is made, or in absence of statutory 
regulation, to local usage. The following are the essential 
requisites that it should always contain: 

(1) The time of presentment;* (2) the place of pre- 
sentment;® (3) the fact and manner of presentment; 


4. The date of presentment must expressly appear, or it must be 
shown to be the same as the date of certificate, otherwise it can not be 
determined whether or not the bill or note was really dishonored. If 
the certificate state ‘this day presented,” and is dated on the day of 
maturity (last day of grace), it is sufficient; but if the certificate be 
made out the next or any subsequent day after maturity, it is fatally 
defective unless it shows that the bill or note was presented on the day 
of maturity. Prigdew v. Cox, 13 Tex. 257; Walensley v. Acton, 44 
Barb. (N. Y.)) 312) Burbank vs Beach; 15 Barbs) (Ne ¥.))3267-Plem= 
ming v. Fulton, 6 How. (Miss.) 473; see, also, Nailor v. Bowie, 3 Md. 
251; Hutington Bank v. Hysell, 22 W. Va. 142. 

5. Boit v. Corr, 54 Ala. 112; Barbaroux v. Waters, 3 Metc. 
(Ky.) 304; Otsego County Bank v. Warren, 18 Barb. (N. Y.) 290. 
When the bill or note is not payable at any particular place, it is not 

.necessary to state at what place presentment and demand was made, 
if it appears that it was presented to the proper person; but if it be 
made payable at a particular place, the certificate of protest must show 
that it was presented and demand made at such place. Gage v. Du- 
buque, etc., R. Co., 11 Iowa, 310; 77 Am. Dec. 145; People’s Bank v. 
Brooke, 31 Md. 7, 1 Am. Rep. 11; Magoun v. Walker, 49 Me. 419; 
Seneca County Bank v. Neass, Den. (N. Y.) 329. 

6. Stix v. Matthews, 75 Mo. 96; Nave v. Richardson, 36 Mo. 130; 
Dupre v. Richards, 11 Rob. (La.) 495, 43 Am. Dec. 214; Page v. Gil- 
bert, 60 Me. 485; Munson v. Lake, 4 How. (U. S.) 262; 11 L. Ed. 967. 
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(4) the demand of payment [acceptance or security];’ 
(5) the fact of dishonor;® (6) the name of the party by whom 
presentment was made;°® and (7) the name of the person to 
whom presentment was made.!® And in respect to notice 
it should state: (1) That notice had been properly given 
or sent to all parties to the instrument; and (2) when not 
served on the party in person, it should specify distinctly 
whether it was delivered at his house or: place of business; 
or, if sent by mail, that it was addressed to the postoffice 
nearest to him, or at which he receives his business letters.” 


Sec. 312.—Certificate, under the negotiable instruments 
law.— ? 

The statutes of KANSAS, Missourr and OKLAHOMA, 
(negotiable instruments law, sec. 160), provide that the 
protest (meaning the certificate of protest), must be an- 
nexed to the bill, or must contain a copy thereof, and must 
be under the hand and seal of the notary making it, and 
must specify: 


7. It would seem that a presentment would imply a demand for 
payment, but it has been held that the fact of presentment and demand 
should both be shown in the certificate. Nave v. Richardson, 36 Mo. 
130; Wetherall v. Claggett, 28 Md. 465; Farmers, etc., Bank v. Allen, 
18 Md. 475; Farmers Bank v. Bowie, 4 Md. 290; Musson v. Lake, 
“|. {eles (Ul, Sk) POX, iil Ib, Wel, Cor. 

8. Dupre v. Richards, 11 Rob. (La.) 495, 43 Am. Dec. 214; 
Wetherall v. Claggett, 28 Md. 465. 

9. Warren v. Briscoe, 12 La. 472; Vergennes Bank v. Cameron, 
7 Barb. (N. Y.) 143. 

10. Stix v. Matthews, 75 Mo. 96; Nave v. Richardson, 36 Mo. 
130. 

11. Jorden v. Long, 109 Ala. 414, 19 So. 843. A statement in 
the certificate, that the parties to the instrument had been ‘‘duly noti- 
fied,’ is sufficient. Kellogg v. Pacific Box Factory, 57 Cal. 327. 
See, also, Page v. Gilbert, 60 Me. 485; Bettis v. Schreiber, 31 Minn. 
329, 17 N. W. 863. Legg v. Vind, 165 Mass. 555, 43 N. E. 518. 

12. Allen v. Georgia National Bank, 60 Ga. 347; Wamsley v. 
Rivers, 34 Iowa, 463; Lewiston Falls Bank v. Leonard, 43 Me. 144, 
69 Am. Dec. 49. 
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(1) The time and place of presentment; 

(2) The fact that presentment was made and the 
manner thereof; 

(3) The cause or reason for protesting the bill; 

(4) The demand made and the answer given, if any, 
or the fact that the drawee or acceptor could not be found. 

G. S: Kam.'sec. 5406° R..S. Mo. sec. 101223-R2 LE? Okla: 
4203. 


Sec. 313.—Duties of notary in protesting bills and notes.— 
When a bill of exchange, promissory note or other in- 
strument is delivered to a notary to be protested, he should: 
(1) Go to the maker or acceptor and present the instru- 
ment and demand payment or acceptance of same.}% 
(2) If the instrument should be dishonored, he should 
note on the back of it, payment or acceptance refused.'4 
(3) He should give notice to the drawer and indorsers 
that the instrument had been dishonored.!® 


13. Presentment should be made by the notary himself and not 
by aclerk or deputy. Miltenberger v. Spaulding, 33 Mo. 4; Donegan 
v. Wood, 49 Ala. 242, 20 Am. Rep. 275; Chenowith v. Chamberlain, 
45 Ky. 60, 43 Am. Dec. 145; Cribbs v. Adams, 13 Gray (Mass.), 597; 
Carmichael v. Bank of Penn, 4 How. (Miss.) 567; 35 Am. Dec. 408; 
Commercial Bank v. Varnum, 49 N. Y. 269, Liftly v. Mills, 4 Tenn. 174. 

The notary himself, who acts under oath and to whose acts the 
law gives verity, must present the bill or note for payment. Sacrider 
v. Brown, 3 McLean, (U. S.), 481. 

Two notaries were partners. One of them undertook to present 
the bill and make the demand. The other drew up the certificate of 
protest and gave the notices. Held there could be no partnership in 
protesting a bill or note, and such presentment was insufficient. Com- 
mercial Bank of Ky. v. Barkesdale, 36 Mo. 563. 

14. Crenshaw v. McKiernan, Minor (Ala.), 295; Reid v. Com- 
monwealth Bank, 1 T. B. Mon. (Ky.) 19; 15 Am. Dec. 86; Cooken- 
dorfer v. Preston, 4 How. (U. S.) 317, 11 L. Ed. 992. 

15. Liggett v. Weed, 7 Kan. 273; Tucker v. Gentry, 93 Mo. 
App. 655, 67 S. W. 723; Riggs v. McDonald, 1 Ala. 641; Ashville Nat’l 
Bank v. Bradley, 117 N. C. 526, 23 S. E. 455; Bunham v. McCormick, 
TSUitahy 425955) Raeiive 


§ 314 PROTEST AND NOTICE. 267 


(4) He should draw up his certificate of protest and,1® 
Ole Record tit!” 


Sec. 314.— Noting.— 

Noting is a minute made on the instrument by the officer, 
on the day of refusal of acceptance or payment. It consists 
of the officer’s initials, the month, the day, the year, and his 
charges for protest. It is considered an initial step to pro- 
test. The object of it is to preserve a written memorandum 
of the date of refusal to accept or pay, so that the notary 
will not have to rely wholly upon his memory, when he writes 
out the protest at length.18 

The statutes of Kansas, Missouri and OKLAHOMA pro- 
vide that when a bill has been duly noted, the protest may 
be subsequently extended as the date of the noting. G.S. 
Kan-isec. 5408- RS. Mo. sec: 10125: R. L. Okla. sec. 4205. 

It may be done in the following form: 


St. Louis, June 5, 1900. 
Acceptance demanded and refused. 
INO Gali yas tC Cine pee naweeitete re lea eles tone Ole cis reneumeslseoue ious tact duress sraheene, hues Soper 
[SEAL. ] A. B., Notary Public. 


16. Townsend v. Loraine Bank, 2 Ohio St. 345. 

ime randonmveWonisu+ Howe Uron el 2a lied 905: 

18. It was said in an English case that “noting” is unknown to com- 
mon law; that it ‘‘has grown into practice in these few years.’ Liftly 
v. Mills, 4 Tenn. Rep. 170. The ‘‘noting’’ should be made on the very 
day of dishonor. Thompson on Bills, sec. 312; Story on Bills, sec. 27. 

The noting is sufficient if made on the same day of dishonor, though 
it be made several hours after the dishonor of the bill. Crenshaw v. 
McKiernan, Minor (Ala.), 295; Reid v. Commonwealth Bank, 1 
T. B. Mon. (Ky.) 91, 15 Am. Dec. 86; Cookendorfer v. Preston, 
AMELowen (Un Oy eoddinddeleeerd: 992% 

In Oklahoma protest must be noted on day of presentment or on 
the next business day. R. L. Okla. sec. 4205. 

The object of ‘‘noting’’ is that the notary will not have to depend 
on his memory when he afterwards makes his certificate. When the 
certificate is made on the day of dishonor ‘‘noting”’ is unnecessary, 
but when made afterwards, without ‘“‘noting”’ it may be inadmissible 
as evidence. Thompson on Bills, sec. 312; Story on Bills of Exchange, 
sec. 278; Daniell on Neg. Inst., sec. 939. 
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Sec. 315.—By whom notice should be given.— 


At common law, it is no part of a notary’s official duty 
to give notice of protest to any one but the holder.?® 


It was the holder’s duty to give notice to parties whom 
he desired to charge. He could give it himself, or could 
authorize an agent to give it for him.?® Notaries frequently 
acted as the agents of holders in giving notice of dishonor, 
and there was no legal objection to their doing so; but their 
certificates were not admissible in evidence of the fact of 
notice.” 


In most of the states laws have been passed admitting 
the notary’s certificate of protest as evidence that notice 
has been given, and so it has become the duty of the notary, 
either by direct enactment or by custom, to give notice 
to all parties to the instrument.” 


The negotiable instruments law, adopted in KANSAS, 
MissourRI and OKLAHOMA, provides: The notice may be 
given by or on behalf of the holder, or by or on behalf 
of any party to the instrument who might be compelled to 
pay it to the holder, and who, upon taking it up, would have 
a right to reimbursement from the party to whom the notice 
is given. 

Notice may be given by an agent, either in his own name 
or in the name of any party entitled to give notice, whether 
that party be his principal or not. G.S. Kan. secs. 5343, 
5345; R. S. Mo. secs. 10060, 10061; Comp. Laws Okla. 
secs. 4524, 4525. 


19. Martin v. Brown, 75 Ala. 542. 

20. Payne v. Patrick, 21 Tex. 680; Bank of Mobile v. Huggins, 
3 Ala. 206; Jex v. Tureand, 19 La. Ann. 604. 

21. Tieman v. Commercial Bank, 7 How. (Miss.) 648, 40 Am. 
Dec. 83; Phipps v. Millbury Bank, 8 Metc. (Mass.) 79. 


22. Jorden v. Long, 109 Ala. 414; Bettis v. Schreiber, 31 Minn. 
329 ia Ne Wis OSs 
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Sec. 316.—To whom notice should be given.— 


As has been already explained, the only parties to 
negotiable paper who are entitled to notice of dishonor are 
drawers and indorsers.** Notice need not be given to 
guarantors.”4 


Sometimes a holder only sends notice of dishonor to the 
last indorser, and relies upon him to notify the next preced- 
ing indorser, and so on, each indorser having, under the law 
merchant, the same length of time within which to give 
notice, to which the holder is entitled; but there is danger of 
indorsers being careless in giving notice, and as the holder 
can only look to the indorsers and drawers’to whom notice is 
given, the more prudent course is for him to notify, directly, 


23. Selover v. Snivley, 24 Kan. 672; Noyse v. White, 9 Kan. 
640; Westbay v. Stone, 112 Mo. App. 411, 87 S. W. 34; Cole v. Winter- 
cost, 12 Tex. 118; Donegan v. Wood, 49 Ala. 242, 20 Am. Rep. 275; 
Smith v. Rowland, 18 Ala. 665; Pattillo v. Alexander, 96 Ga. 60, 22 
S. E. 646, 29 L. R. A. 616; Auburn etc., Bank v. Gooding, 87 Me. 
337, 32 Atl. 967; Sweet v. Swift, 65 Mich. 90, 31 N. W. 767; Holmes 
v. Preston, 70 Miss. 152; 12 So. 202; Ashville Bank v. Bradley, 117 
N. C. 526, 23 S. E. 455; Musson v. Lake, 4 How. (U. S.) 262, 11 L. Ed. 
967; Ogden v. Saunders, 12 Wheat. -(U. S.) 213, 6 L. Ed. 606. 

24. Wolley v. Van Valkenburgh, 16 Kan. 20, Fuller v. Scott, 8 
Kan. 25; Barker v. Scudder, 56 Mo. 272; Grayson’s Admr. v. Taylor 
et al, 14 Tex. 672; Cook v. Southwick, 9 Tex. 618; Williams v. Granger, 
4 Day (Conn.), 444; Gage v. Mechanics National Bank, 79 Ill. 62; 
Valts v. Harris, 40 Ill. 155; Claflin v. Reese, 54 Iowa, 544; Whitney v. 
Groat, 24 Wend. (N. Y.) 82. 

He, who guarantees the acts of another is bound to see that the 
latter fulfills the engagement, and may be held responsible for his de- 
fault without notice. Lent v. Paddleford, 10 Miss. 230, 41 Am. Dec. 
589, 

If the guaranty is conditional, the guarantor is entitled to notice 
of dishonor. Reeves v. How, 16 Cal. 152; Oxford Bank v. Haynes, 
8 Pick. (Mass.) 423; Gillighan v. Borden, 29 Me. 79; Cox v. Brown, 
6 Jones (N. C.) 100; Kennon v. Neeley, 10 Humph. (Tenn.) 288; 
Woodman v. Moody, 4 Humph. (Tenn.) 303; Bull v. Bliss, 30 Vt. 127; 
Sylvester v. Downer, 18 Vt. 32. 
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all the parties whom he desires to charge;?> and when a 
notary undertakes to act for him in that respect, he should 
take the steps requisite to charge the drawer and all in- 
dorsers.2® 


Sec. 317.—When drawer or indorser is dead.— 

When the drawer or indorser dies before maturity of the 
bill or note, notice should be sent to his executor or:admin- 
istrator if there be one.?’ If no executor or administrator 
has been appointed then notice may be directed to deceased 
or his heirs, at the place where his family resides, or at the 
place where such drawer or indorser last resided, the presump- 
tion being that there is some one there who has charge of 
his affairs,?® but the notary must, before addressing notice 
to a deceased drawer or indorser or his heirs, use due dili- 
gence to ascertain whether an executor or administrator has 
been appointed; and, if so, notice must be addressed to him.’® 


25. Stix v. Matthews, 63 Mo. 371; Aldine Mfg. Co. v. Warner, 
96 Ga. 370; Daniell on Neg. Imst., sec. 1044. 

26. Tucker v. Gentry, 93 Mo. App. 655, 67 S. W. 723; Northern 
v. Hawkins, 61 Mo. App. 9; French v. Columbia Bank, 4 Cranch 
CWieeSe) eA Ue aes dees iOn 

27. Drexler v. McGlynn, 99 Cal. 143, 33 P. 773; New Orleans, 
etc., R. Co. v. Kerr, 9 Rob. (La.) 122, 41 Am. Dec. 323; Goodnow v. 
Warren, 122 Mass. 79, 23 Am. Rep. 289; Oriental Bank v. Blake, 22 
Pick. (Mass.) 206; Dodson v. Taylor, 59 N. J. L. 11, 28 Atl. 316; 
Merchants Bank v. Birch, 17 Johns. (N. Y.) 25, 8 Am. Dec. 367; 
Deininger v. Miller, 74 N. Y. St. 758; Lindeman v. Guildin, 34 Pa. St. 
54; Pillow v. Hardeman, 3 Humph. (Tenn.) 538, 39 Am. Dec. 195. 

Notice given to an administrator within a reasonable time after 
his appointment will be sufficient to bind the indorsers estate.’ White 
v. Stodard, 11 Gray (Mass.), 258, 71 Am. Dec. 711. 

28. Port Jefferson Bank v. Darling, 91 Hun (N. Y.), 236; Stewart 
v! Eden, 2 Cai. (N. Y.) 121, 2 Am. Dec. 222; Planters Bank v. White, 
2 Humph. (Tenn.) 112, 36 Am. Dec. 305. 

29. State Bank v. Smith, 4 Rob (La.), 276; State Bank v. Oliver, 
10 Cush. (Mass.) 557; Cayaga County Bank v. Bennett, 5 Hill (N. Y.) 
236. If there is an executor or administrator, notice should be ad- 
dressed to him by name and not simply by title, as administrator of 
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Sec. 318.—When instrument is drawn or indorsed by a 
firm.— 

Where the instrument is drawn or indorsed by a firm, 
the notice should be addressed to the firm, if it is still doing 
business.*° If it has dissolved, it may be sent to either of 
the partners;*! but if the instrument is drawn or indorsed 
by two or more jointly who are not partners, a separate 
notice must be given to each;*? and if a firm as a firm, and 
an individual member thereof as an individual, indorse a 
note jointly or otherwise, notice should be given to the indi- 
vidual as well as the firm.*? 


Sec. 319.—To whom given under the’negotiable instru- 
ments law.— 

The negotiable instruments law, adopted in Kansas, 

Missouri and OKLAHOMA provides that when a negotiable 


deceased. Goodnow v. Warren, 122 Mass. 79, 23 Am. Rep. 289; 
Manchester Bank v. Birch, 17 Johns. 25, 8 Am. Deé. 367. 

30. Hunn v. Walt, 5 Kan. 34; St. Louis Fourth National Bank 
v. Altheimer, 91 Mo. 190, 3 S. W. 858; New York Contracting Co. v. 
Selma Savings Bank, 51 Ala. 305, 23 Am. Rep. 552; Citizins Saving 
Bank v. Hayes, 90 Ky. 365, 29S. W. 20; Bank of America v. Shaw, 142 
Mass. 290, 7 N. E. 779; Willis v. Green, 5 Hill (N. Y.), 232. When 
one partner lives at a distance, and the other in the town where the 
note is protested, notice should be given the latter. Hume v. Watt, 
5 Kan. 34. 

31. St. Louis Fourth National Bank v. Henschew, 52 Mo. 207. 
Coster v. Thomason, 19 Ala. 717; Slocum v. Lizardi, 21 La. 355, 99 
Am. Dec. 740; Hubbard v. Matthews, 54 N. Y. 50, 13 Am. Rep. 562. 

In Tennessee it has been held that notice to a firm or to the sur- 
viving partner, while sufficient to bind the firm assets, will not bind 
the deceased partner’s individual estate. Coke v. State Bank, 6 
Humph. (Tenn.) 51. 

32. Shepherd v. Hawley, 1 Conn. 367, 6 Am. Dec. 244; State 
Bank vy. Slaughter, 7 Blackf. (Ind.) 140; Peoples Bank v. Keech, 26 
Md. 521, 90 Am. Dec. 118; Union Bank v. Willis, 8 Met. (Mass.) 
504, 41 Am. Dec. 541; Willis v. Green, 5 Hill. (N. Y.) 232, 40 Am. Dec. 
351; Sayre v. Frick, 7 Watts. (Pa.), 383, 42 Am. Dec. 249. 

33. Shepherd v. Hawley, 1 Conn. 367, 6 Am. Dec. 244; Peoples 
Bank v. Keech, 26 Md. 521, 90 Am. Dec. 118. 
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instrument has been dishonored by nonacceptance or non- 
payment, notice of dishonor must be given to the drawer 
and to each indorser, and any drawer or indorser to whom 
notice is not given is discharged. Notice of dishonor may be 
given either to the party himself or to his agent in that 
behalf. 


When the party is dead, and his death is known to the 
party giving notice, the notice must be given to a personal 
representative, if there be one, and if with reasonable dili- 
gence, he can be found. If there be no personal repre- 
sentative, notice may be sent to the last residence or last 
place of business of the deceased. 

Where the parties to be notified are partners, notice to 
any one partner is notice to the firm, even though there 
has been a dissolution. 

Notice to joint parties who are not partners must ke 
given to each of them, unless one of them has authority 
to receive such notice for the others. 

Where a party has been adjudged a bankrupt or an 
insolvent, or has made an assignment for the benefit of 
creditors, notice may be given either to the party himself 
or to his trustee or assignee. 

G. S. Kan. secs. 5342, 5350-5354; R. S. Mo. secs. 10059, 
10067-10071; R. L. Okla. secs. 4140, 4148-4951. 


Sec. 320.—Notice where given.— 


If a party either lives or does business in the town or 
city where the instrument is protested, notice should be 
given him by leaving a notice at his residence or place of 
business in such town,*4 and if he both lives and does busi- 


34. It is proper to leave notice at indorser’s place of business, 
when such place of business is in the town where the note is protested, 
although the indorser’s residence is at another place. Ireland v. Kip, 
10 Johns. (N. Y.) 490; Smedes v. Bank of Utica, 20 Johns. (N. Y.) 
372; Ransom v. Mack, 2 Hill (N. Y.), 587, 38 Am. Dec. 602; Sheldon 
v. Benham, 4 Hill, 129, 40 Am. Dec. 271. 
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ness in the town, or if he neither resides nor does business 
in the town, the notice may be left at or sent to either his 
residence or place of business.*® If the party has written 
his address beneath his signature, or has otherwise directed 
notice to be sent to a particular address, it should be sent 
there though it is neither his residence or dwelling.?® When 
an indorser resides equally distant from two postoffices, the 
notice may be sent to either, unless the notary can ascertain 
at which office he gets most of his mail.37__ If the notary can, 
he should send it to the office where the maker usually 
receives his letters.* In absence of proof to the contrary 
every person is presumed to get his mail at the office nearest 
to him. If letters are delivered by cafriers, the notary 


Notice should be left at indorser’s place of business and not merely 
in the building where he does business. Kleinmann v. Boernstein, 
SUEMOms iin On bankiv.s Corcoran 2 bet. (Wss.)LL21, 7. Bde 308: 


Notice left at indorser’s usual place of business is sufficient. 
Stanley v. Mobile Bank, 23 Ala. 652; Cook v. Renick, 19 Ill. 598; 
Hobbs v. Strain, 149 Mass. 213, 21 N. E. 365; Bowling v. Harrison, 6 
How. (U. S.) 248, 12 L. Ed. 425; Bank v. Lawrence, 1 Pet. (U. S.) 
Site Uf Ike 1Oak, AA) 


35. Notice should be sent to place where indorser would get it 
most promptly. Bank of Commerce v. Chambers, 14 Mo. App. 152; 
Vanvechten v. Pruyn, 13 N. Y. 549; Gilroy v. Brinkly, 12 Heisk. 
(Tenn.) 392. 

36. Peters v. Hobbs, 25 Ark. 67, 91 Am. Dec. 529; McKinzie 
v. Ward, 4 La. Ann. 572; Utica Bank v. Bendel, 21 Wend. (N. Y.) 
. 643, 34 Am. Dec. 281; Morris v. Husson, 4 Sandif. (N. Y.) 93; Walker 
v. Stedson, 14 Ohio St. 89, 84 Am. Dec. 362; Carter v. Union Bank, 7 
Humph. (Tenn.) 548, 46 Am. Dec. 89. 

37. Where there are two or more postoffices in the town where the 
indorser resides, the notary should use reasonable diligence to ascertain 
at which office he gets his mail. Roberts v. Taft, 120 Mass. 169. 
Unless he can find the indorser’s particular address, or where he usu- 
ally gets his mail, notice addressed to the town will be sufficient. Saco 
Bank v. Sanborne, 63 Me. 343, 18 Am. Rep. 225; Burlingame v. Foster, 
128 Mass. 125; Downer v. Remer, 21 Wend. (N. Y.) 10. 


38. -Nicholson v. Marders, 3 Rob. (La.) 242. 
N. M. 18 
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should address the notice to the residence or place of busi- 
ness of the party by street and number.?® 


In Kansas, Missouri and OKLAHOMA, under the nego- 
tiable instruments law, where a party has added an address 
to his signature, notice of dishonor must be sent to that 
address; but if he has not given such address notice must 
be sent as follows: (1) Either to the postoffice nearest his 
place of residence, or to the postoffice where he is accustomed 
to receive his letters; or (2) if he live in one place and have 
his place of business in another, notice may be sent to either 
place; or (3) if he sojourn in another place, notice may be 
sent to the place where he is sojourning. Where the notice 
is actually received by the party within the time specified 
in this act, it will be sufficient, though not sent in accordance 
with the requirement of this section. R. L. Okla. sec. 4152. 
G. S. Kan. sec. 5361; R. S. Mo. sec. 10078. 


Sec. 321.—Notice, how given.— 


If the drawer or indorser lives in another town from the 
one in which the bill or note is to be protested, the notice 
should be sent through the mail and should be carefully 
addressed.*® If he lives in the same town the notary should 
deliver the notice to him, or leave it at his place of business 


39. Glascock v. State Bank, 8 Mo. 443; Wooly v. Lyon, 117 III. 
244, 57 Am. Rep. 867; Mead v. Carnal, 6 Rob. (La.) 73, 39 Am. 
Dec. 552. 


40. Seaton v. Scovill, 18 Kan. 433, 26 Am. Rep. 779; State Bank 
v. Vaughan, 36 Mo. 90; Corrington v. Odom, 124 Ala. 529, 27 So. 510; 
Fish v. Jackman, 19 Me. 467, 36 Am. Dec. 769; Shelbourn Bank v. 
Townsley, 102 Mass. 177, 3 Am. Rep. 445; Shaylor v. Mix, 4 Allen 
(Mass.), 351; Ellis v. Commercial Bank, 7 How. (Miss.) 294, 40 Am. 
Dec. 63; Hazleton Coal Co. v. Ryerson, 20 N. J. L. 129, 40 Am.. Dec. 
217; State Bank v. Ayers, 7 N. J. L. 130, 11 Am. Dec. 535; Bussard 
v. Levering, 6 Wheat. (U.S.) 102, 5 L. Ed. 215; Lindenberger v. Beall, 
6 Wheat. (U. S.) 104, 5 L. Ed. 216; Dickens v. Beal, 10 Pet. (U. S.) 
S12, © ibe 1G Bees, 
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or residence, unless there is a carrier or delivery system; 
in that case the notice may be sent by mail.“ 

The statutes of Kansas, Missourr and OKLAHOMA 
provide: The notice may be in writing or merely oral, and 
may be given in any terms which sufficiently identify the 
instrument and indicate that it has been dishonored by 
nonacceptance or nonpayment. It may in all cases be given 
by delivering it personally or through the mails. 

A written notice need not be signed, and an insufficient 
written notice may be supplemented and validated by verbal 
communication. A misdescription of the instrument does 
not vitiate the notice, unless the party tp whom the notice 
is given is misled thereby. 

G. S. Kan. secs. 5348,5349° R. S. Mo. secs. 10065, 
10066; R. L. Okla. 4155, 4156. 


Sec. 322.—When notice should be given.— 

Notice may be given or mailed on the day of demand 
and refusal to accept or pay, or at any time after the instru- 
ment is noted for protest; it is not necessary to take any 


41. The manner of serving notice is not material, so the party 
sought to be charged gets the notice. Rolla State Bank v. Pezholt, 
95 Mo. App. 404, 69S. W. 51. Notice was directed to the wrong party 
but afterwards delivered to the proper indorser, held sufficient. Carter 
v. Bradley, 19 Me. 62, 36 Am. Dec. 735. 

When the party to be charged lives at the place of dishonor, the 
notice should be personal. Bowling v. Harrison, 6 How. (U. S.) 248, 
IP Ib Aaich, 4A, 

When the indorser or party to be charged lives out of town, but 
gets his mail at the postoffice in the town where the instrument is pay- 
able, notice by mail is sufficient. State Bank v. Vaughan, 36 Mo. 90; 
Sanderson v. Runstadler, 31 Mo. 483; Barrett v. Evans, 28 Mo. 331; 
Carson vy. State Bank, 4 Ala. 148; Walker v. Augusta Bank, 3 Ga. 486. 

42. Draper v. Clemens, 40 Mo. 52; Curry v. Mobile Bank, 8 
Port. (Ala.) 360; McFarland v. Pico 8 Cal. 626; Lockwood v. Crawford, 
18 Conn. 361; Guignon v. Union Trust Co., 156 Ill. 135, 40 N. E. 556, 
47 A. S. R. 186; Blockman v. Leonard, 15 La. 59; Osborn v. Moncure, 
3 Wend. (N. Y.) 170; Simpson v. Turney, 5 Humph. (Tenn.) 419, 42 
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steps in reference to giving notice before the next day, but in 
order to bind the indorser or party sought to be charged, 
unless there be some legal excuse, notice must be given or 
mailed before the close of the day following the date of 
dishonor.* 

If the party to be notified lives in the place where the 
instrument is protested, the notice may be served any tiine 
during the succeeding day, before the hour for retiring, if 
served personally or by leaving it at his dwelling house.“ If 
it is served by leaving it at his place of business, it should be 
left there before the close of business hours.*® If sent by 
penny post, it should be mailed in time to be delivered 
as soon as is required to be given when the notary himself 
serves it.* 

When the notice is to be sent to a drawer or indorser liv- 
ing in another place, it should be sent, at least, by the first 
mail which closes on the day succeeding that on which 
payment or acceptence is refused. If no such mail leaves 
the next day, it should be sent by the first mail leaving 
thereafter.*” 


Am. Dec. 443; Lindenberger v. Beall, 6 Wheat. (U. S.) 104, 5 L. Ed. 
216. Theruleis the samein England. Rowe v. Tipper, 13 C. B. 249. 

43. Seaton v. Scoville, 18 Kan. 433, 26 Am. Rep. 779. Knott 
v. Venable, 42 Ala. 186; Lockwood v. Crawford, 18 Conn. 361; Hart- 
ford Bank v. Stedman, 3 Conn. 489; Marks v. Boone, 24 Fla. 177, 
4 So. 532; Chick v. Pillsberry, 24 Me. 458, 41 Am. Dec. 394; White- 
hall v. Johnson, 17 Mass. 449, 9 Am. Dec. 145; Phelps v. Stocking, 21 
Neb. 443, 32 N. W. 217; Smith v. Poillon, 87 N. Y. 590, 41 Am. Rep. 
402; Simpson v. Turney, 5 Humph. (Tenn.) 419, 42 Am. Dec. 443. 

44, Adams v. Wright, 14 Wis. 442; Bonner v. City of New Or- 
leans, 2 Woods (U. S.), 135. Ten o’clock P. M. is sufficient if the 
notice is actually delivered to the indorser or to a member of his family, 
at his residence. Hollowell v. Curry, 41 Pa. St. 322. 

45. Stephenson v. Primrose, 8 Port. (Ala.) 155, 33 Am. Dec. 
281, Adams v. Wright, 14 Wis. 442. 

46. Walters v. Brown, 15 Md. 285, 74 Am. Dec. 566; Shoemaker 
v. Mechanics Bank, 59 Pa. St. 79, 98 Am. Dec. 315. 

47. Some courts hold, that when notice is sent by mail it must be 
sent by the first mail on the day following dishonor. Moore v. Burr, 


§ 323 PROTEST AND NOTICE. 247. 


Sec. 323.—Under negotiable instruments law.— 

The negotiable instruments law, adopted in Kansas, 
MissourI and OKLAHOMA, provides; Where the person 
giving and the person to receive notice reside in the same 
place, notice must be given within the following times: 

(1) If given at the place of business of the. person 
to receive notice, it must be given before the close of busi- 
ness hours on the day following; 

(2) If given at his residence, it must be given before 
the usual hours of rest on the day following; 

(3) If sent by mail it must be deposited in the post 
office in time to reach him in usual course on the day fol- 
lowing. 


14 Ark. 230; Seaton v. Scoville, 18 Kan. 433, 26 Am. Rep. 779; Bank 
v. Merle, 2 Rob. (La.) 117, 38 Am. Dec. 201; Goodman v. Norton, 17 
Me. 381; Beckwith v. Smith, 22 Me. 125, 38 Am. Dec. 290; Haskill 
v. Bordman, 8 Allen (Mass.), 38; Mitchell v. Cross, 2 R. I. 437. A 
delay by the holder of one mail occasioned by seeking legal advice, when 
the notice is actually mailed on the next day after dishonor, will not 
discharge the indorser. Davis v. Hanley, 12 Ark. 645; Curry v. Bank 
of Mobile, 8 Port. (Ala.) 360; Smith v. Poillon, 87 N. Y. 590, 41 Am. 
Dec. 402; West v. Brown, 6 Ohio St. 542. 

When parties live at different places, notice should be posted in 
time to be sent by the mail the next day after dishonor, and if there is 
no mail the next day, then by the next mail. Knott v. Venable, 42 
Ala. 186; Townsley v. Stringer, 1 La. 122; Goodman v. Norton, 17 
Me. 381; Eagle Bank v. Chapin, 3 Pick. (Mass.) 180; Talbot v. Clark, 
8 Pick. (Mass.) 51; Bank v. Blanchard, 23 Pick. (Mass.) 304; Mead 
v. Engs, 5 Cow. (N. Y.) 303; Lenox v. Roberts, 2 Wheat. (U. S.) 
373, 4 L. Ed. 264; Alexandra Bank v. Swan, 9 Pet. (U. S.) 33, 9 L. 
Ed. 40. 

Mailing notice at any time the next day after dishonor is sufficient. 
Seaton v. Scoville, 18 Kan. 433. 

The next day, as used with reference to notice, means the next 
business day; if a bill or note be dishonored on Saturday or the day 
before, a legal holiday notifying the indorser on Monday, or on the 
day following, such legal holiday is sufficient. Moore v. Burr, 13 
Ark. 230; Commercial Bank v. Barksdale, 36 Mo. 563; Brennen v. 
Vought, 97 Ala. 647, 11 So. 863; Debliux v. Bullard, 1 Rob. (La.) 66, 
36 Am. Dec. 684; Sylvester v. Crohan, 138 N. Y. 494, 34 N. E. 273. 
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Where the person giving, and the person to receive 
notice reside in different places, the notice must be given 
within the following times: 

(1) If sent by mail it must be deposited in the post 
office in time to go by mail the day following the day of 
dishonor, or, if there be no mail at a convenient hour on 
that day, by the next mail thereafter; 


(2) If given otherwise than through the post office, 
then within the time that notice would have been received 
in due course of mail, if it had been deposited in the post 
office within the time prescribed in the next preceding 
paragraph of this section. 

GoSakan: secs) 535675357 > R.S. Mossecs. 1073. 1702- 
R. L. Okla. secs. 4153, 4154. 


Sec. 324.—When notice shall be given.— 

In all cases where bills of exchange, drafts or promis- 
sory notes shall become due and payable on Sunday, Christ- 
mas, New Year’s Day, Washington’s Birthday, Fourth 
of July, Thanksgiving Day and all other days declared 
by the laws of Arkansas to be public holidays, the same 
shall be payable on the day next preceding such Sunday, 
Christmas, New Year’s Day, Washington’s Birthday, 
Fourth of July, Thanksgiving Day or other holidays, and in 
case of nonpayment, may be noted and protested on the 
next preceding day, provided that, it shall not be necessary 
for the holder or holders of bills of exchange, drafts and 
promissory notes to give notice of the dishonor thereof until 
the next day after Sunday, Christmas, New Year’s Day, 
Washington’s Birthday, Fourth of July, Thanksgiving Day 
or other holidays, and every such notice so given shall be 
valid and effectual to all intents and purposes. Kirby's 
Dig. Ark. sec. 501. 


Other holidays named in recent acts of the legislature of Arkansas, 
are: general biennial election days; the first Saturday in March, the 
nineteenth day of January; the third day of June; and the twelfth day 
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of October. The act declaring the twelfth day of October a legal 
holiday provides that it shall not affect commercial paper. Castle’s 
Supplement, Ark. secs. 501a-501e. 


The term ‘‘bill of exchange’ as used in this act, shall 
be so construed as to include all drafts or orders drawn by 
one person on another for the payment of a sum of money 
specified therein. Kirby’s Dig. Ark. secs. 505-507. 


Sec. 325.—When residence of indorser is unknown.— 


When the residence of the indorser, or other party 
entitled to notice, is unknown the notary must use ordi- 
nary diligence to discover his whereabouts.48 There 
is no definite rule as to what constitutes ordinary 
diligence in this respect, the general rule laid down by most 
of the courts is, that the notary must use such diligence 
as an ordinarily prudent man would use, when interested 
himself in giving notice to a person whose address is un- 
known.*® It has been held that examining a city directory 
is not sufficient diligence,®® that inquiry should be made of 


48. Wolf v. Burns, 59 Mo. 583; Earnest v. Taylor, 25 Tex. Supp. 
37; McClannahan v. Brandon, 1 Mort. (La.) 321, 14 Am. Dec. 188; 
Utica Bank v. De Mott, 13 Johns. (N. Y.) 432. 


49. It is not due diligence to leave notice at a hotel where the 
indorser usually stays, it not appearing that such notice was left with 
any one authorized to receive it, and no inquiry for the indorser having 
been made. Ashley v. Gunton, 15 Ark. 415. The courts are uniform 
in their holdings, that due diligence to ascertain the address of parties 
entitled to notice must be used, but it is hard to lay down any uni- 
versal rule as to what constitutes due diligence. It ought, however, 
to be such effort as a prudent man would put forth, when interested 
in giving notice, to find the address of the party to be notified. Wolf 
v. Burgess, 59 Mo. 583; U. S. Bank v. Caneal, 2 Pet. (U.S. ) 543, 
Y (ep IBeb, Sls 

50. Examining a city directory, without further inquiry is in- 
sufficient. Gilchrist v. Donnell, 53 Mo. 591; Bacon v. Hanna, 137 
N. Y. 379, 33 N. E. 303, 20 L. R. A. 495; Cumming v. Roderick, 167 
N. Y. 571, 60 N. E. 1109. Examination of the city directory and in- 
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parties most likely to know the whereabouts of the indorser, 
such as next door neighbors, kinsfolk,®! employers, agents 
and business associates. If the notary can not obtain 
the address of the indorser, and the holder lives in another 
town, he should prepare notice, or notices, and mail them 
to the holder, and, if there be more than one indorser, and 
the holder only knows the address of the last indorser he 
should send the notices to him, requesting him to address 
and mail them to the other indorsers.°* If the address of 
the drawer of a bill can not be ascertained notice should be 
directed to the place where the bill bears date.® 


The statutes of KANsas, MissourrI and OKLAHOMA 
provide; Notice of dishonor is dispensed with when, 
after the exercise of reasonable diligence, it can not be given 
or does not reach the parties sought to be charged. G. S. 
Kan: secs 5365 Riso> i Mo. sec. 10082°° Rab Oklatescec. 
4162. 


quiry of both the holder and maker of the note is sufficient diligence. 
Sanderson v. Reinstadler, 31 Mo. 483. 

The notary must act in good faith and not on doubtful informa- 
tion, when better and more certain information can be obtained.  Pal- 
mer v. Whitney, 21 Ind. 58; In re Billings, (Minn.), 85 N. W. 162; 
Utica Bank v. Bender, 21 Wend. (N. Y.) 643, 34 Am. Dec. 281. 

51. Upon inquiry at indorser’s next door neighbor, the notary 
ascertained that the indorser was temporarily absent from home for 
an indefinite time and left notice with such neighbor, requesting him 
to deliver it to the indorser upon his return. Held, diligence was 
sufficient. Williamsiv. U. S. Bank, 2 Pet. (U. S.) 96, 7 L. Ed. 360. 
Indorser lived twenty miles from place where note was protested; 
the notary handed notice to the indorser’s wife the next day after 
protest and she, on the next day, gave such notice to her husband. 
Held, sufficient. Foreman v. Wikoff,16 La. 20, 35 Am. Dec. 212. 
It is sufficient to inquire of indorser’s partner, clerk, or factor, or of 
a relative who would likely know indorser’s residence, and would know 
if he had moved. Garver v. Downie, 33 Cal. 176; Ledoux v. Morgan, 
3 La. Ann. 344; Requa v. Collins, 51 N. Y. 144. 


52. Bank of Missouri v. Vaughan et al, 36 Mo. 90. 
53. Dickens v. Beal, 10 Pet. (U. S.) 572, 9 L. Ed. 538. 
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Sec. 326.—Requisites of notice.— 

The object of notice is to give information to the party 
to whom it is addressed, of the fact that the instrument re- 
ferred to therein has been presented for acceptance or 
payment, and dishonored, and that the holder considers 
him liable and looks to him for payment.** Any form of 
words that gives this information is sufficient.°> It may 
be given orally®® but the better practice is to give notice 
in writing.®” 


Sec. 327.—Certificate of notary as evidence—In Arkansas.— 

The statutes of ARKANSAS provide that the protest 
made by a notary public under his hand and seal of office 
shall be evidence of the facts therein contained; and the 
certificate of a notary public, under his hand and seal of 
office, that he forwarded notice of protest shall be prima 
facie evidence of that fact.5® Kirby’s Dig, Ark. secs. 
3062,.5503; 


Sec. 328.—Certificate as evidence. —In Missouri.— 

“A notarial protest is evidence of a demand and refusal 
to pay a bill of exchange or negotiable promissory note, at 
the time and in the manner stated in such protest.’”®® R.S. 
Mo. sec. 10176. 


54. Renick v. Robbins, 28 Mo. 339, Stoughton v. Swan, 4 Cal. 
213, 60 Am. Dec. 605. 

55. McFarland v. Pico, 8 Cal. 626; Gates v. Beecher, 60 N. Y. 
518, 19 Am. Rep. 207. 

56. Burlington First National Bank v. Hatch, 78 Mo. 13; Glas- 
gow v. Pratt, 8 Mo. 336, 40 Am. Dec. 142. 

57. Martin v. Brown, 75 Ala. 442. 

58. The certificate of a notary, either in or out of this state, that 
he has mailed notice to the indorser is prima facie evidence of that fact. 
Peters v. Hobbs, 25 Ark. 67; Fletcher v. Arkansas National Bank, 62 
Nake, AGS, SS Ss Wo AUS 

59. The certificate of the notary is evidence of demand. Com- 
mercial Bank v. Barksdale, 36 Mo. 563; Faulkner v. Faulkner, 73 
Mo. 327; Clough v. Holden, 115 Mo. 336, 21 S. W. 1071; Nelson v. 
Castle, 105 Mo. App. 187. 
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Sec. 329.—Sworn certificate as evidence.— 

“The certificate of a notary public, protesting a bill of 
exchange or negotiable promissory note * * * setting 
forth the demand of payment, refusal, protest therefor, and 
notice of dishonor to the parties thereto, and the manner of 
each of said acts, and verified by his affidavit, shall, in all 
courts in this state, be prima facte evidence of such acts, 
provided such certificate be filed in the cause for at least 
fifteen days before the trial thereof.’’®° 

For ForM oF AFFIDAVIT SEE SEc. 339. R. S. Mo. 
sec. 6329. 


Sec. 330.—Certificate as evidence—in Texas.— 

“It shall be the duty of any notary public who shall 
protest any bill of exchange or promissory note, for accept- 
ance or non-payment, to set forth in his protest and in his 
notarial record a full and true statement of what shall have 
been done by him in relation thereto, according to the facts, 
by specifying therein whether demand was made for the sum 
of money in such bill or note specified, of whom, and when 
and where such demand was made. It shall also be his 
duty to make the requisite notices of protest for the drawers 
and indorsers who are sought to be made liable; and when 
any such notice shall be served by him, he shall note in his 
protest and notarial record, on whom and when such notice 
was served; and when such notice shall be deposited in the 
post office by him, he shall specify when and where mailed, 
and to whom and where directed; and such protest or a copy 
of such notarial record certified under the hand and seal of 


60. This section adds nothing to the duties of the notary. It ex- 
tends the use of his certificate as evidence. His certificate is evidence of 
demand and refusal to pay the bill; his sworn certificate is evidence 
of demand, refusal to pay and that protest and that notice of dishonor 
has been given. State ex. rel. Edwards, 66 Mo. App. 47; Rolla State 
Bank v. Pezoldt, 95 Mo. App. 404, 69 S. W. 57; Faulkner v. Faulkner, 
73 Mo. 327; First National Bank v. Hatch, 78 Mo. 13. 
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such notary public shall be admitted in all the courts of this 
state as evidence of the facts therein set forth.® R. S. 
Tex. art. 591. For forms for certificate and notice, see 
secs. 335-340. 


Sec. 331.—Protest for better security.— . 

The negotiable instruments law, now in force in Kan- 
sAS, Missourrt and OKLAHOMA provides; Where the ac- 
ceptor has been adjudged a bankrupt or an insolvent or has 
made an assignment for the benefit of creditors, before the 
bill matures, the holder may cause the bill to be protested 
for better security against the drawer and indorsers. 


G;S> Kan. sec. 5411-2 R. S.-Mo: sec. 10128; IR. Ib, OR. 
sec. 4208. 


Sec. 332.—Acceptance of a bill for honor.— 


The negotiable instruments law, now in force in KANSAS, 
Missourit and OKLAHOMA provides; Where a Dill of 
exchange has been protested for dishonor by non-accept- 
ance or protested for better security, and is not overdue, any 
person not being a party already liable thereon, may, with 
the consent of the holder, intervene and accept the bill 
supra protest for the honor of any party liable thereon or 
for the honor of the person for whose account the bill is 
drawn. 

An acceptance for honor supra protest must be in 
writing and indicate that it is an acceptance for honor, and 
must be signed by the acceptor for honor. Where a dis- 
honored bill has been accepted for honor supra protest or 
contains a reference in case of need, it must be protested 
for nonpayment before it is presented for payment to the 
acceptor for honor or referee in case of need. 


61. Note should be protested on last day of grace. A protest 
prior to that time, unless grace is waived, is premature. Cary Lumber 
Co. v. Bank, 86 Tex. 300, 24 S. W. 260. 


5 
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Presentment for payment to acceptor for honor must 
be made: 

(1) If it is to be presented in the place where the pro- 
test for nonpayment was made, it must be presented not 
later than the day following its maturity; 

(2) If it is to be presented in some other place than 
the place where it is protested, if sent by mail, it must be 
deposited in the postoffice in time to go by mail the day 
following the day of dishonor, or if there be no mail at a 
convenient hour on that day, by the next mail thereafter. 
If given otherwise than through the postoffice, then within 
the time that notice would have been received in due course 
of mail if deposited in the postoffice as specified above. 

G. S. Kan. secs. 5414, 5415, 5420, 5421; R. S. Mo. secs. 
10131, 10132, 10137, 10138; R. L. Okla. secs. 4211-4218. 
Sec. 333.—Payment for honor.— 

The negotiable instruments law, also provides: Where 
a bill has been protested for nonpayment, any person may 
intervene and pay it supra protest for the honor of any per- 
son liable thereon or for the honor of the person for whose 
account it was drawn. 

The payment for honor supra protest in order to 
operate as such and not merely as a voluntary payment 
must be attested by a notarial act of honor which may be 
appended to the protest or form an extention to it. 

The notarial act of honor must be founded on a declar- 
ation made by the payer for honor or by his agent in that 
behalf, declaring his intention to pay the bill for honor and 
for whose honor he pays. 

Where two or more persons offer to pay a bill for the 
honor of different parties, the person whose payment will 
discharge most parties is to be given preference. 

Where a bill has been paid for honor, all parties, sub- 
sequent to the party for whose honor it has been paid, are 
discharged, but the payor for honor is subrogated for and 
succeeds to, both the rights and duties of the holder as 
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regards the party for whose honor he pays and all parties 
liable to the latter. 

Where the holder of a bill refuses to receive payment 
supra protest, he loses his right of recourse against any 
party who would have been discharged by such payment. 

The payer for honor on paying to the holder the amount 
of the bill and the notarial expenses incidental to its dishonor, 
is entitled to receive both the bill itself and the protest. 

G, Se Kan. chap. 84, art. 155,R..S> Mo. secs. 10141- 
10147 Ro E Oklassec 4225. 

Sec. 334.—Liability of notary for failure to properly perform 
his duty.— 

The power of notaries public to pfotest negotiable 
instruments is incident to the office, and has been recognized 
by the law merchant as far back as the history of the office 
extends.” And he is required to use diligence, care and 
skill in the performance of such duty, and he is liable in 
damages on his official bond for any failure or neglect upon 
his part by which any loss occurs to the holder or other party 
to the instrument placed in his hands. * 


62. Nichols v. Webb, 8 Wheat. (U. S.) 326, 5 L. Ed. 628. 

63. By accepting the office and entering upon the discharge of 
its duties, a notary public contracts with those who employ him that 
he will perform such duty with integrity, diligence and skill, and a per- 
son employing a notary is not required to determine upon the validity 
or legality of hisacts. Fogarty v. Finlay, 10 Cal. 239; 70 Am. Dec. 714. 

A notary public is an officer appointed by public authority, and 
persons employing him, in the absence of notice to the contrary, have 
a right to assume that he is a fit and proper agent for the discharge of 
the duties of that office. Stacy v. Dane Co. Bank, 12 Miss. 629; 
Britton v. Niccols, 14 Otto (U. S.) 757. 

In accepting the office, a notary contracts the obligation to fill it 
intelligently and honestly. Stork v. American Surety Co., 109 La. 
713, 33 So. 742. 

A bank receiving commercial paper for collection properly dis- 
charges its duty, in case of nonpayment, by placing the paper in the 
hands of a notary public to be proceeded with in such manner as to 
charge the parties to it. The bank is not liable for the failure of the 


286 PROTEST AND NOTICE. § 334 


In the absence of a statute authorizing him to act 
through a deputy or clerk, he must present the instrument 
for acceptance or payment in person.** Under the law 
merchant, giving notice of dishonor is not a part of the 
notary’s duty for the neglect of which he is liable on his 
bond;®* but in most of the states laws have been enacted 


notary to discharge his duty. In such case the notary is the subagent 
of the holder and responsible directly to him. Tiernanjv. Commercial 
Bank, 7 How. (Miss.) 648; 40 Am. Dec. 83; Agricultural Bank v. Com- 
mercial Bank, 7 Smed. & M. (Miss.) 592. See, also, Britton v. Nic- 
colken, 4! hse, (Ue Ss). Wii, PO Ls Irak, Cir 

But when a bank receives negotiable paper for collection, it con- 
tracts that the proper steps shall be taken to charge the drawer and 
indorsers, and does become liable for the negligence of a notary in its 
employ. Gerhardt v. Boatman’s Saving Institution, 38 Mo. 60; 
Davy v. Jones, 42 N. J. L. 28; Montgomery County Bank v. Albany 
City Bank, 7 N. Y. 459; Walker v. Bank of New York, 9 N. Y. 582; 
Commercial Bank v. Union Bank, 11 N. Y. 203; Ayrault v. Pacific 
Bank, 47 N. Y. 570; 6 Rob. (N. Y.) 337; 7 Am. Rep. 489. 

The holder of a bill is authorized to give full credence to a notary’s 
certificate of demand and notice, and he may look to the notary to 
repair any injury resulting from its falsity. Bank of Mobile v. Mars- 
ton, 7 Ala. 108; Fogarty v. Finlay, 10 Cal. 239; 7 Am. Dec. 714; Bowl- 
ing v. Arthur, 34 Miss. 41; Belmire v. Bank of U. S., 1 Miles (Pa.), 
Be 

The failure of a notary public to give notice of protest of a promis- 
sory note is a breach of his official bond (Tevis v. Randall, 6 Cal. 632; 
65 Am. Dec. 547), and a notary who employs another to make present- 
ment of a foreign bill, instead of presenting it personally, and then pro- 
tests and gives notice of non-payment in his own name, thereby failing 
to charge the indorsers, is liable on his official bond to the party injured. 
Commercial Bank v. Varnum, 3 Laws (N. Y.), 86. 

64. Commercial Bank v. Barkesdale, 36 Mo. 563; Donegan v. 
Wood, 49 Ala. 242, 20 Am. Rep. 275; Onego County Bank v. Bates, 
3 Hill (N- Y.), 53; Scrider v. Brown, 3 McLean (U. S.), 481. 

65. It is no part of the official duty of a notary to give notice of 
the dishonor of a bill or note. Vandewater v. Williamson, 13 Philia. 
(Pa.) 140. A notary public cannot, as a public officer, give notice of 
nonpayment of a note. When he does so he acts as agent of the holder 
and not as a public officer. Lindsborg Bank v. Oler, 31 Kan. 599, 
3 P. 324; Couch v. Sherrell, 17 Kan. 622; Swaize v. Britton, 17 Kan. 625. 
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authorizing notaries to protest negotiable instruments, and 
making their certificates of protest prima facie evidence that 
notice of dishonor has been given. Under such statutes, 
the giving of notice of dishonor is a part of his official duty 
and he is liable to the holder on his official bond for any 
damage that may be occasioned by his failure to give, or 
negligence or unskillfulness in giving, notice of dishonor 
to indorsers or parties sought to be charged.*® 

Forms.—The following are correct forms for notice and 
protest in Arkansas, Kansas, Missouri, Oklahoma and 
Texas, and are practically sufficient for all the states and 
territories. 


Sec. 335.—Forms of notice.— 


NoTICE TO INDORSER OF A NOTE OF PROTEST FOR NON-PAYMENT. 
, 19—. 


Sip Vours; Mor, 
A. B., Kansas City, Mo.: 

Sir: A note dated ——, 19—, drawn by C. D. in favor of E. N., 
for the sum of dollars, indorsed by you and [here name indorsers], 
and payable —— after date, has, at the request of G. H., the holder 
thereof, been by me this day presented to C. D., the maker, and pay- 
ment demanded, and, payment being refused, I have protested the 
same for nonpayment, and, at the request of said G. H., I hereby notify 
you that he looks to you for payment, interest, damages and costs. 

Your obedient servant, 


X. Y., Notary Public, 


In ARKANSAS, KANSAS and Missourt, the notary should 
always add to his certificate the time of the expiration of his 
commission. 


NOTICE TO INDORSER OF PROTEST FOR BETTER SECURITY. 
St Louis, Mo., , 19—. 


A. B., Kansas City, Mo.: 
Sir: A bill of exchange dated 
of E. N., on G. H., for the sum of 


, 19—, drawn by C. D. in favor 
dollars, indorsed by you and 


66. Under statutes authorizing notaries to protest negotiable 
instruments and give notice of such protest, it is a part of thenotary’s 
official duty to give notice, for the neglect of which he is liable on his 
official bond. Tevis v. Randall, 6 Cal. 632, 65 Am. Dec. 547; Bowling 
yv. Arthur, 34 Miss. 41; Williams v. Parks, 63 Neb. 747, 89 N. W. 395. 
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[here name other indorsers, if any], and payable after date at 
, has, at the request of J. K., the holder thereof, been this day pre- 
sented by me at the counting house of G. H., the drawee, whose accept- 
ance appears thereon, to a clerk in charge there [or as the case may be], 
and better security demanded for the payment thereof when the same 
shall become due, in consequence of said G. H. having become bank- 
rupt [or insolvent, or suspended payment, or have absconded, as the 
case may be], and better security being refused, I have protested said 
bill for want of better security for its payment, and, at the request of 
said J. K., I hereby notify you that he looks to you for payment, ex- 
change, re-exchange, damages, interest and costs. 
X. Y., Notary Public. 


NoTIceE TO DRAWER OF PROTEST FOR BETTER SECURITY. 


St Louis, Mo., 


, 19—. 
A. B., Kansas City, Mo.: 

Sir: A bill of exchange dated , 19—, drawn by you in favor 
fo E. F., for the sum of dollars, on I. H., payable after date 
at , has, at the request of J. K., etc. [conclude as in the preceding 
form]. 


NOTICE OF PROTEST TO THE DRAWER OF A BILL. 


Srelours Nios 


, 19—. 
A. B., Kansas City, Mo.: 

Sir: A bill of exchange dated , 19—, drawn by you in favor 
of C. D., for the ’sum of dollars, on E. F., payable after date 
at , has, at the request of G. H., the holder thereof, been by me this 
day presented for acceptance [or payment]‘to E. F., the drawee, at 
, and acceptance [or payment] being refused, I have protested said 
bill for non-acceptance [or non-payment], and, at the request of said 
G. H., hereby notify you that he looks to you for payment, and for all 
exchange, re-exchange, damages, interest and costs. 

Your obedient servant, 
X. Y., Notary Public. 


NoTICE OF PROTEST TO AN INDORSER OF A BILL. 


St Louis, Mo., ——, 19—. 
A. B., Kansas City, Mo.: 

Sir: A bill of exchange dated , 19—, drawn by C. D. in 
favor of E. F., on G. H., for the sum of dollars, indorsed by you 
and [here insert other indorsers’ names], and payable after date, 
etc., [conclude as in preceding form]. 


§ 336 PROTEST AND NOTICE. 289 


Sec. 336.—Forms of protest.— 
PROTEST OF A PROMISSORY NOTE FOR NON-PAYMENT. 


[Here insert copy of note, with name of indorser. ] 
UNITED STATES OF AMERICA. 


STATE OF ; 
County of } = 

Be it known, that on the day of the date hereof, at the request of 
John Doe, the holder of the original promissory note of which the above 
is a true copy with all that is written thereon, I, Robert Roe, notary 
public for the county of in the state of , residing in the city 
of , in said state, during the usual hours of business for such pur- 
poses, presented the same at the place of business [or residence, or 
other place, naming it] of James Jackson, the maker, to the said James 
Jackson [or to A. B., a clerk in charge of said place‘of business, or as the 
case may be], and demanded payment thereof, to which he answered 
[here insert reply, or the substance thereof], or words to that effect. 

Whereupon I, the said notary, at the request aforesaid, and because 
of the refusal of the said James Jackson, the maker aforesaid, to pay 
said note [or because of the inability of said maker to pay the same, or 
other reason, stating fully the reason], have protested and do hereby 
solemnly protest against the maker of said note, the indorser, and all 
others concerned therein, for exchange and re-exchange, and all costs, 
charges, damages and interest, accrued or to accrue, by reason or in 
consequence of the non-payment of said note; of all which I notified 
John Brown, the endorser thereof, on the day of the date hereof, by 
depositing a notice thereof in the post office in the city of , in 
said state, addressed to said Brown, at the town of in said state 
[or at , the post office nearest to his place of residence and at 
which he usually receives his mail. ] 


This done and protested at the city of , in the county of 
and state of 5 elas day of , A. D, 19—. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal the day and year above written. 

[SEAL. ] RoBeERT Roe, Notary Public. 

Recorded, book , folio 

Fee, $ 


The reader will remember that all notarial certificates 
are required by the Arkansas, Kansas and Missouri statutes 
to state when the notary’s term expires. The statement 
should be inserted after his title in the body of the certi- 


N. M. 19 
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ficate, thus: ‘qualified for a term ending ——, 19—,” 
or after the signature. 

The form of protest of a bond is substantially the same 
as that of a note. 


PROTEST OF A BILL OF EXCHANGE FOR NON-PAYMENT 


[Here insert copy of bill, with name of indorser. ] 
UNITED STATES OF AMERICA. 


STATE OF : } 
ss 
County of : 

Be it known, that on the day of the date hereof, at the request of 
John Doe, the holder of the original bill of exchange of which a true copy 
is above written, I, Robert Roe, notary public for the state and county 
aforesaid, residing in the city of , during the usual hours of busi- 
ness for such purposes, presented the same at the place of business [or 
residence, or if elsewhere, state where] of James Jackson, the acceptor 
thereof [or drawee thereof, if it has not been accepted], to the said James 
Jackson, and demanded payment thereof, which was refused, the said 
James Jackson replying [here state reply], or words to that effect. 

Whereupon I, the said notary, etc. [as in the preceding form]. 

PROTEST OF A BILL OF EXCHANGE FOR NON-ACCEPTANCE. 
{Here insert copy of bill, with name of indorser. ] 
UNITED STATES OF AMERICA. 


STATE OF ——, \ 
ss 
County of : 

Be it known, that on the day cf the date hereof, at the request of 
John Doe, the holder of the original bill of exchange of which a true copy 
{in Oklahoma add: and all that is written thereon], is above written, I, 
Robert Roe, notary public for the state and county aforesaid, residing 
in the city of , during the usual hours of business for such purposes, 
presented the same at the place of business [or residence, or other place, 
as the case may be] of James Jackson, the drawee thereof, to the said 
James Jackson [or to A. B., a clerk in charge of said place of business, 
as the case may be], and requested acceptance thereof, which was 
refused, the said James Jackson replying that he had no funds of the 
drawer of said bill [or as the case may be], or words to that effect. 

Whereupon I, the said notary, at the request aforesaid, and because 
of the refusal of the said James Jackson to accept said bill, have pro- 
tested, and do hereby solemnly protest, against the drawer of said bill, 
the indorser and all others concerned therein, for exchange and all 
costs, charges, damages and interest accrued or to accrue by reason, or 
in consequence, of the non-payment of said note; all of which I notified 
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John Brown, the indorser thereof, by depositing, on the day of the date 
hereof, a notice thereof in the postoffice in the city of , of said 
county, directed to the said indorser at the town of , in said state 
[or at , the postoffice nearest to his place of residence, and in which 
he usually receives his mail]; and also notified Thomas Smith, the 
drawer thereof, by delivering notice thereof, on the day of the date 
hereof, to him at his usual place of business in the city of 

Thus done and protested, at the city of ——, in the county of ; 
and state of , this day of , A. D. 19—. 

In testimony whereof, I have hereunto set my hand and affixed 
my notarial seal, the day and year first above written. 

[SEAL. ] ROBERT Roe, Notary Public. 

Recorded, book ——, folio 

Fee, $ 


PROTEST FOR BETTER SECURITY. 


[Caption as in preceding forms. ] 


Be it known, that on the day of the date hereof, at the request of 
John Doe, the holder of the original bill of exchange, of which a true 
copy is above written, I, Robert Roe, notary public within and for the 
county and state aforesaid, and residing in the city of , did exhibit 
said bill at the counting house of E. F., the person upon whom the said 
bill is drawn, and whose acceptance appears thereon, and did present 
the same to X. Y., a clerk in charge there, and demanded security for 
the payment thereof when the same shall become due, in consequence 
of said having become bankrupt [or insolvent or suspended 
payment], and I received for answer that security for the same could 
not be given by the said E. F., who has been declared bankrupt [or 
suspended payment, as the case may be]. Wherefore, I, the said 
notary, at the request aforesaid, have protested, and by these presents 
do hereby solemnly protest, against the drawer of said bill, the acceptor 
and indorsers, and all other parties thereto, and all others concerned 
for all exchange, re-exchange, damages, interest and costs accrued and 
to accrue for want of better security for the payment of said bill when 
due, of all of which I notified John Brown, the indorser thereof, etc. 
[Conclude as in preceding forms. ] 


Sec. 337.—-Affidavit to certificate of protest under Missouri 
statute.— 
STATE OF MIssouRI, 
ss 
County of ; 
Before me, A. B., a notary public in and for said county and state 
on this day personally appeared , who, being by me duly sworn, 


\ 
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upon oath says, that the statements set forth in the foregoing certifi- 
cate are true. 

Sworn to and subscribed before me this 
19—, 

[SEAL. ] A. B., Notary Public. 

Term of office expires, etc. 


5 a IDE 


day of 


Sec. 338.—Notarial act of honor for payment supra protest.— 
UNITED STATES OF AMERICA. 


STATE OF ; \ 
ss. 
County of val 
Be it known that, before me, ——, a notary public in and for the 
county of , state of , at my office in the city of ——, 
county, said state, on this —— day of ——, A. D., 19—, personally 


appeared A. B., who solemnly declared to me his intention, [or person- 
ally appeared before me C. D., agent of A. B., who solemnly declared 
it to be A. B.’s intention] to pay the bill of exchange which [or a copy 
of which] together with its certificate of protest, is hereto attached, 
supra protest, for the honor of E. F., against whose account said bill 
was drawn [or for the honor of G. H., an indorser on said bill]. 

Given under my hand and seal of office on the day and year in 
this certificate above written. 

—,, Notary Public. 


Sec. 339.—Steamboat and marine protests.— 

A master, on his arrival in port, in case of disaster, is 
bound to give a verified statement in writing of the circum- 
stances attending the voyage and the loss. This statement 
is called a protest, and may be verified before a notary. 

Bouvier defines a protest as ‘“‘a writing attested, etc., 
drawn by the master of a vessel, stating the severity of a voy- 
age by which a ship has suffered, and showing it was not 
owing to the neglect or misconduct of the master.” 

The UNITED STATES statutes provide that ‘if any ves- 
sel from any foreign port, compelled by distress of weather 
or other necessity, shall put into any port of the United 
States, not being destined for the same, the master, together 
with mate or person next in command, may within twenty- 
four hours after her arrival, make protest in the usual form, 
upon oath, before a notary public * * * — setting forth 
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the cause or circumstances of such distress or necessity.”’ 
The notary should note the protest in his official records in 
the form hereinafter given, within the time prescribed. A 
more extended statement may subsequently be made either 
before him or another notary. U.S. R. S. sec. 2891; 2 
Bouvier’s Law Dict. 481; 3 Kent, Com. sec. 214, Note a. 


Sec. 340.—Forms of protest.— 


NOTATION OF PROTEST. 
STATE OF : 


1 
County of ; ij el 
By this public instrument be it known unto all whom it may con- 
cern, that on this day of , 19—, beforé me, A. B., a notary 
public in and for said county, dwelling in the city of , duly com- 
missioned [in Missouri insert, ‘‘for a term expiring , A. D. 19—’’] 
and sworn, personally came C. D., master, and E. F., first mate, of the 
ship [or steamboat] called the G. H., of , of the burden of tons, 
or thereabouts, now lying in the port of , who, being by me duly 
sworn, severally declared on oath that they sailed in and with the said 
vessel on the day of last, from the port of , with a carga 
of , bound to the port of , having in due prosecution of said 
voyage [here state the facts briefly concerning any accident that may 
have occurred or the cause of putting it into port]; and the said C. D. 
and E. F. 
We, A. B. and C. D., do soiemnly swear that the foregoing state- 
ment is correct and contains a true account of the facts and circum- 
stances therein stated. 


ASB: 
Cx} 
Thus declared and protested in due form of law at aforesaid, 
the day and year first above written. 
[SEAL. ] G. H., Notary Public. 


Protest EXTENDED BEFORE ANOTHER NOTARY. 


[ Caption as in above form. | 

By this public instrument of protest be it known to all whom it 
may concern, that on the day of , in the year of our Lord one 
thousand nine hundred and , before me, M. N., a notary public of 
, personally appeared C. D., master, and E. F., first mate of the 
ship [or steamboat] G. H., of , of the burden of about tons, 
and noted with him in due time, and in due form of law, his protest 
for the uses and purposes hereinafter mentioned. 


294 PROTEST AND NOTICE. § 340 


, in the year , before me, 


And now, on this day of 
I. J., a notary public in and for said county of , duly commissioned 
[in Missouri insert, ‘for a term expiring , A. D. 19—’’] and sworn 
and dwelling in the city of , and state aforesaid, comes the said 
C. D. and E. F., and require me to extend their said protest; and 
together with them came and appeared [insert names], of said vessel, 
all of whom, being by me duly sworn, severally declare on oath that 
[continue as in preceding form from point marked by a star.] 
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